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Cases considered by Dunnet J.:

Eagleson v. Dowbiggan (1998), 1998 CarswellOnt 3812, 113 O.A.C. 195, 31 C.P.C. (4th)
181 (Ont. C.A.) — referred to

Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235, 1998 CarswellOnt 2757
(Ont. Gen. Div.) — followed

Mpyers v. Canadian Broadcasting Corp. (1999), 1999 CarswellOnt 3735, 47 C.C.L.T. (2d)
272,103 O.T.C. 81 (Ont. S.C.J.) — considered

Rules considered:

Rules of Civil Procedure, RR.O. 1990, Reg. 194
R. 49 — referred to

R. 49.10 — referred to
R.49.13 — considered

R. 57.01 — considered

Dunnet J., (Orally):

1 The plaintiff, Patrick Boyer, seeks damages for defamation arising from an article entitled
“Democracy Inc.” published by Toronto Life Publishing Company Limited in the June 1997
edition of Toronto Life Magazine. The plaintiff also claims damages against the publisher,
William M. Duron; the editor, John MacFarlane; and the author, Elaine Dewar.

2 The defendants bring this motion for non-suit at the end of the plaintiff’s case on the basis
that the words in the publication are not capable of bearing the defamatory meanings alleged in
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the Statement of Claim.

3 The test on such a motion is whether the ordinary meaning of the words in issue, including
‘pleaded false innuendo, could be taken by a reasonable, right-thinking person to be capable of
defaming the plaintiff. [Eagleson v. Dowbiggan (1998), 31 C.P.C. (4th) 181 (Ont. C.A.), at 183]

4 Counsel for the plaintiff concedes that the defendants need not be put to their election as to
whether they intend to call evidence in light of the basis upon which they seek the non-suit, that
the words in issue are not capable of defamatory meaning, even if taken in context.

5 In a defamation action arising from a broadcast, the role of the judge on a motion for
non-suit was recently stated by Madam Justice Bellamy in Myers v. Canadian Broadcasting
Corp. (June 7, 1999), Bellamy J. (Ont. S.C.), unreported, at 9 as follows:

I must decide as a matter of law whether the words complained of in their ordinary and
natural meaning are, in the context of the broadcast as a whole, reasonably capable of
bearing the imputations alleged. If they are, then they are reasonably capable of conveying
defamatory meaning in the sense that an ordinary, objective, reasonable member of society,
who has common sense, and is reasonably thoughtful and informed, but who does not have
an overly fragile sensibility, could reasonably come to the conclusion that they are
defamatory.

6  The legal principles the court is to apply in determining the meaning of the words
complained of were canvassed by Mr. Justice Lane in Hodgson v. Canadian Newspapers Co.
(1998), 39 O.R. (3d) 235 (Ont. Gen. Div.), at 252-253:

In deciding whether the words are capable of a defamatory meaning the trial judge will
construe the words according to the meaning they would be given by reasonable persons of
ordinary intelligence, and will not consider what persons setting themselves to work to
deduce some unusual meaning might succeed in extracting from them. It is not enough to
say that by some person or another the words might be understood in a defamatory sense.
Where there are a number of good interpretations, it is unreasonable to seize upon the only

bad one to give a defamatory sense to the words in question... '

...The natural and ordinary meaning of the words is to be determined according to the fair
and natural meaning in which reasonable persons with the ordinary person’s general
knowledge and experience of worldly affairs, would be likely to understand them in the
context in which they were used: Gatley on Libel and Slander, supra, para. 102 at pp.
102-03; Nevill v. Fine Art Co., supra, at p. 72.
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...The test to be applied by the court is whether the words complained of, in their natural
and ordinary meaning, determined in accordance with the principles stated above, may tend
to lower the plaintiff in the estimation of reasonable persons or to expose the plaintiff to
hatred, contempt or ridicule: Gatley on Libel and Slander, supra, para. 4 at p.5.

7  The plaintiff is a lawyer, educator and former member of the Parliament of Canada. He is
an author and expert on the law of election finances. The publication concerns the 1993 federal
election campaign. The words in issue in the publication appear on the front cover, in the Table
of Contents, in the deck on page 81, and in the article itself.

8  With respect to the cover, the Statement of Claim asserts that the banner “campaigning
with dirty money” sought to draw attention to the article and was intended to convey to the
reader that candidates were improperly using dirty money to finance their election campaigns.
The plaintiff is not identified or identifiable on the cover.

9 In the Table of Contents it states:

Democracy Inc.

Money is the heart of an election campaign. Last time out, Toronto-area MPs took money
from a Russian mobster and a foreign charity. Tax credits were used illegally by all the
major parties. Invoices were inflated to attract rebates from federal coffers. And officials
did nothing about any of it.

10  The plaintiff alleges in the Statement of Claim that the words used in the Table of
Contents and repeated in the deck were intended to ascribe illegal and improper campaign
financing practices to Toronto-area MPs. The deck is printed in red type and reads:

Money is the heart of an election campaign. There are rules about who gets it and how they
get it. Funny how often the rules get broken. Last time out, Toronto-area MPs took money
from a Russian mobster and a foreign charity. Tax credits were used illegally by all the
major parties. Invoices were inflated to attract rebates from federal coffers. And officials
did nothing about any of it.

11 The Statement of Claim asserts that red type was used in order to attract the eye of the
reader. The plaintiff is not identified or identifiable from the Table of Contents or the deck, aside
from being one of 30 Toronto-area MPs.
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12 The Statement of Claim also asserts that at page 81 of the article, the photograph of an
alleged Russian mobster, Josef alias Leonid Sigalov, was published to highlight his alleged
connections to Toronto-area MPs. At page 82, the plaintiff’s photograph was published with the
caption, “Boyer got money from a foreign charity.” At page 83, photographs of other
Toronto-area MPs were published with the caption, “Eagleton, Bevilacqua, Augustine and
Martin were funded by Sigalov.”

13 Paragraph 12 of the Statement of Claim states that while the author never overtly alleged
that the plaintiff received money from Sigalov, the publication was carefully and maliciously
planned to cause the reader to believe that the plaintiff: (a) was one of the Toronto-area MPs
who took money from a Russian mobster; (b) contravened election finance rules; (c) used tax
credits illegally; and (d) inflated invoices to attract rebates from federal coffers, all of which was
untrue and defamatory.

14  The defendants submit that the parameters of the issues raised by the plaintiff are
contained in paragraph 16 of the Statement of Claim in which it states that the article was
deliberately and maliciously conceived so as to convey to the reader the false impression that the
plaintiff was a Toronto-area MP who had broken federal election finance rules by: (a) taking
money from a Russian mobster; (b) illegally taking money from a foreign charity; (c) illegally
using tax credits; (d) illegally inflating invoices to attract rebates from federal coffers; (e) and
failing to properly account for campaign donations and failing to reveal donor names, all of
which are defamatory in their natural and ordinary meaning in that the words were meant and
were understood to mean that the plaintiff: (i) is a dishonest and disreputable person; (ii) is a
person not to be trusted and totally lacking in ethics; (iii) committed or participated in illegal or
improper acts; and (iv) consorted with criminals and mobsters and that the Russian mobsters had
bought his political influence.

15  In analyzing each of the allegations, it is necessary to examine the article as a whole. The
article contains 53 paragraphs of which 11 mention the plaintiff. Forty-two paragraphs refer to
other candidates, and the great majority of the article’s content discusses donations received by
12 other candidates and five political parties.

16  Paragraphs 1 to 4 do not mention the plaintiff. The first reference to the plaintiff is in
paragraph 5 which describes him as a former MP and electoral law expert. The next three
paragraphs do not mention the plaintiff.

17  He alleges that paragraph 8 purports to deal with election financing improprieties and

illegal practices, intending to create the impression that he was guilty of breaking the rules and
getting away with it. Paragraph 8 refers to “outrageous stories from 1993” specifically:

...a Russian-Canadian organized-crime member, wiretapped by the FBI, who had given
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generously to two parties and to a group of senior cabinet ministers and MPs; foreign
money that slid through a Canadian bank account to two parties and to the election
campaigns of two Toronto-area MPs and a senior cabinet minister; tax credits illegally used
by all the major parties; failures to disclose; invoices blown up to atiract rebates; a party
financed on a huge loan that became a gift; and officials who did little about any of it.

18  The paragraph immediately following refers to the plaintift by name and states that he has
spent most of his adult life making certain his works are lawful and that electoral law works for
Canadians. The article states that the plaintiff has published 12 books on aspects of democracy,
and when he ran for the Tory leadership in 1993, the press clippings record the surprise of
pundits who had not noticed until that race that he is a genuine fair-haired boy. The references to
the plaintiff can only be described as complimentary.

19  The thrust of the plaintiff’s complaint centers around the next ten paragraphs which
discuss his campaign donations and loans from the International Fund for Animal Welfare. The
article states that IFAW had given money to the Liberal and Tory parties and had made
contributions to Canadian election candidates - Paul Martin, Dennis Mills and the plaintiff.
Further, the plaintiff’s wife had worked for IFAW, a registered charity in the United States.
IFAW Inc. in Canada, the article explains, was a nonprofit organization with a bank account and
supporters who gave it money, but was directed from the United States. The article notes that
IFAW’s Canadian incorporation was basically a shell managed by the U.S. charity. The author
goes on to say that this offended the spirit of the law forbidding donations from foreign entities
not carrying on business in Canada. In my view, this is a comment on the state of the law by the
author and does not suggest illegality.

20  After making reference to the fact that the plaintiff’s campaign borrowed from the
Canadian non-profit entity and sent the cheque in repayment to the head office in the United
States, the author states: “All these transactions were legal.” She queries, “...but what kind of
law sanctifies a foreign contribution as Canadian if it just makes a pit stop in a Canadian bank
account?” This, in my opinion, is nothing more than a comment or criticism of the law. The
author adds, “Boyer explained that he thought of IFAW as ‘international’...He’d never thought
of this as foreign money.” The author never states that the plaintiff took money from a foreign
charity.

21  In the ten paragraphs relating to the plaintiff, the article points out that he made certain
his wife registered as a lobbyist for IFAW, even though she was not lobbying the government.
In his campaign, he followed a rule that no single donor could give more than five percent of the
total in order that he would never been beholden to anyone. He publicly denounced the tax
credit scam perpetrated by all three parties in their leadership campaigns and he was the only
leadership candidate to make donations to his campaign public. None of these words in their
natural and ordinary meaning and in the context in which they were used would suggest to
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reasonable persons of ordinary intelligence any impropriety or illegality on the part of the
plaintiff.

22 Paragraphs 20 to 22 discuss issues of campaign disclosure and do not mention the
plaintiff.

23 Paragraphs 23 to 27 discuss expenditures of the Green Party of Canada and a gift made by
a mining company to the Natural Law Party of Canada. Nothing in these paragraphs refers to the
plaintiff or to his campaign.

24  Paragraphs 28 to 53 discuss campaign contributions by a “Russian mobster” to various
members of Parliament. Nothing in these paragraphs refers to the plaintiff or to any dealings he
may have had with a Russian mobster.

25  The plaintiff submits that in reading the publication as a whole, the cover sets the tone for
the allegations contained inside the magazine of campaigning with illegal funds. The suggestion
that campaign rules were broken applies equally to money from a foreign charity and funding by
a Russian mobster. The placement of the plaintiff’s photograph and its caption in the context in
which they were used with the cover, Table of Contents, deck, and the article itself leads
inevitably to the conclusion that the plaintiff had broken federal election finance rules as pleaded
in the Statement of Claim.

26 The defendants submit that in their plain and ordinary meaning, the words and
photographs complained of are not defamatory of the plaintiff. They deny that the words and
photographs are capable of bearing the defamatory meanings alleged.

27  In actions in libel, the parties are bound by their pleadings. Each allegation is to be
analyzed in the context of the entire publication. The plaintiff’s photograph appears on a page by
itself and, in any event, at the far end of a series of photographs associated with funding by
Sigalov. The caption separates the plaintiff from the other Toronto-area MPs by reference to
money from a foreign charity. The author does not state in the article that the plaintiff received
money from a foreign charity. In fact, she clearly states that all these transactions were legal. As
is pointed out in Hodgson at page 253:

It is not enough to say that by some person or another the words might be understood in a
defamatory sense. Where there are a number of good interpretations, it is unreasonable to
seize upon the only bad one to give a defamatory sense to the words in question.

28  Applying the principles set out in Hodgson, 1 find there is nothing in the publication to
suggest or imply that the plaintiff took money from a Russian mobster. There is nothing in the
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publication to suggest or imply any illegality on the plaintiff’s part in taking money from a
foreign charity, using tax credits, or inflating invoices to attract rebates from federal coffers.
There is nothing that suggests or implies that the plaintiff failed to properly account for
campaign donations and failed to reveal donor names. As such, there is no suggestion or
implication in the publication that the words complained of may tend to lower the plaintiff in the
estimation of reasonable persons - not those of overly fragile sensibility. Nowhere is it suggested
or implied that the plaintiff is dishonest or disreputable, totally lacking in ethics, or that he
committed illegal or improper acts or consorted with mobsters.

29 Accordingly, the publication is not capable of bearing the defamatory meanings alleged
by the plaintiff in his Statement of Claim and the motion for non-suit is granted.

30 ..SUBMISSIONS ON COST HEARD BY MR. WINKLER

31  ..SUBMISSIONS ON COST HEARD BY MR. LAX
Dunnet J., (Orally):
32  The motion for non-suit having been granted, costs will follow the event.

33  The defendants seek solicitor and client costs throughout on the basis that the plaintiff
participated in heated exchanges with counsel and used intemperate language towards defence
counsel and directed at the defendant, Dewar, during the discovery proceedings. I am of the
view that his conduct was not so egregious as to warrant the court’s condemnation by an order
of solicitor and client costs.

34  The defendants submit in the alternative that an offer was served pursuant to Rule 49 of
the Rules of Civil Procedure at least seven days before the commencement of trial and was not
accepted by the plaintiff. As such, they should be entitled to solicitor and client costs.

35  The plaintiff maintains that Rule 49.10 does not apply. Further, the award of costs should
reflect that the motion for non-suit could have been brought at any time prior to trial. Rule 49
has no application where the plaintiff fails to recover judgment. I am not persuaded that the
defendants could have brought the motion before the end of the plaintiff’s case. Taking into
consideration Rules 49.13 and 57.01, I conclude that in the circumstances of this case, solicitor
and client costs are not appropriate. The plaintiff will pay to the defendants their party and party
costs throughout.

MR. LAX: Just before you leave the issue of costs, there were two interlocutory orders
which costs were payable in any event of the cause and — to the plaintiff by the defendant,
Dewar. They have taken the position that because it didn’t say forthwith that it had to be
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dealt with at the end of the action by the trial judge. So even though the interlocutory orders
say payable in any event of the cause, and it didn’t say payable forthwith in the event of the
cause, and those costs have not been paid until the cause has been determined. It has now
been determined. I think my friend agrees that the amount is $1850 of interlocutory costs
which should be paid by the defendant, Dewar, to the plaintiff.

THE COURT: That is simply to be added to the endorsement I take it, is that correct?
MR. LAX: Yes.

THE COURT: With respect to interlocutory orders.

MR. LAX: Yes. I have the orders if Your Honour wishes.

THE COURT: I will simply refer to those orders then. I do not need them.

MR. WINKLER: Your Honour, I think that the endorsement should be that those — the
payment or the obligation to pay those costs should be applied against the award of party
and party costs which you’ve made in the action.

MR. LAX: They are payable in any event of the cause, that they were meant to be payable.
This is not a question of setting them off.

THE COURT: I agree. It is something totally different. I will make that endorsement.
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