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1. OVERVIEW

In this submission, Eryn Pond and Howard Winkler of Winkler Law contribute to the
discussion about modernizing defamation law in Ontario to address and reflect
technological advances in written communications. As requested by the Attorney
General of Ontario in relation to the Justice Sector Consultation on Defamation Law,
our submission is restricted to those recommendations made in the Final Report of the
Law Commission of Ontario’s (“LCO’s”) on Defamation Law in the Internet Age project
(the “Report”)! that we do not believe should be adopted or that we would have
proposed differently. For the most part, we enthusiastically support the legal reform

recommendations made by the LCO in the Report.

At Winkler Law, we are well positioned to provide comment on the matters raised in
the Report. Our submission is based on our experience as defamation lawyers who act
for both media client defendants and individual plaintiffs and defendants. For media
clients, this includes the pre-screening of material prior to broadcast or publication.
We believe that our representation of both plaintiffs and defendants in defamation

matters provides us with a unique and balanced perspective on the issues considered

by the LCO.

Together, we have over 45 years of defamation law experience. We recently appeared
before the Supreme Court of Canada for the defendant in Platnick v Bent,” the first
defamation case in Ontario to involve the interpretation and application of Ontario’s
new anti-SLAPP legislation. The anti-SLAPP legislation was an important focus of the

Report and our particular expertise in relation to it has informed our recommendations.

We also regularly publish articles and speak on a issues related to the development of

the law of defamation in Canada.

! Law Commission of Ontario, Defamation Law in the Internet Age: Final Report (Toronto: March 2020).
2 Maia Bent, et al. v. Howard Platnick, et al., Docket 38374.
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5) Our submission is also informed by the practicalities we encounter in our defamation

law practice and by the recent developments in defamation law in Canada and in other

nations, particularly the UK and Australia. The objective of our submission is to assist

the Attorney General in considering, developing, and implementing a new Defamation

Act that balances freedom of expression and the right to protect reputation in the

Internet age.

Summary of Winkler Law Recommendations

6) The following is a summary of our key recommendations:

There should be no mandatory four week negotiation period before issuing a

claim.

A shorter limitation period for news media should be preserved as it encourages

a more active and vigorous press.
The proposed takedown regime should be modified:

(1) A publisher who objects to a takedown request in a Defamation Notice must

provide an email address for service of court materials.
(2) A plaintiff must issue a claim before bringing a takedown motion.

(3) The publisher must provide their true identity in response to a takedown
motion. A motion for an anonymity order may be brought by an agent for a

publisher, if necessary.

(4) A plaintiff should not be forced to bring expensive Norwich motions in an

effort to unveil an anonymous publisher of harmful defamatory content.
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(5) The proposed takedown motion test is unnecessarily complicated and may

result in high legal costs to all parties. We recommend the following test:

(a) The plaintiff must provide the Court with credible evidence that

(i) the words are of and concerning the plaintiff; the words were
published to a third party; and the words tend to lower the plaintiff’s
reputation in the eyes of a reasonable person, and

(ii) the words complained of have caused serious harm to the plaintiff.

(b) If the plaintiff satisfies part one of the test, then the plaintiff must satisfy
the judge that the public interest in removing the defamatory publication
outweighs the public interest in protecting the expression.

(c) A plaintiff will not satisfy the second part of the takedown motion test if
the defendant provides credible evidence that one or more of its defences
are likely to succeed at trial.

e The definition of “publisher” in a new Defamation Act should not absolve an
intermediary platform from responsibility for the publication where the
platform has been given notice of a defamatory publication on its platform
and fails to remove it.

e A specialized tribunal should be set up to dispose of defamation claims under
$10,000.

7) Below we provide our comments and recommendation in respect to each
recommendation made in the Report that we do not agree with or that we would have
proposed differently. We refer to the Report’s recommendations in the order that they

appear in the Report.
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2. COMMENTS AND RECOMMENDATIONS

A. There Should Be No Mandatory Four Week Negotiation Period Before
Issuing a Claim

1) The Report recommends the following in Recommendation 19(d):

No defamation action in respect of a defamation complaint may be
commenced by the complainant until four weeks after the notice of complaint
is served on the publisher of the alleged defamation.’

2) We disagree with the Report’s recommendation that a plaintiff be prevented from
bringing a claim until four weeks after a notice of complaint (“Defamation Notice”) is
delivered. We recommend that a plaintiff be entitled to commence an action any time
after the delivery of a Defamation Notice. A plaintiff should not be forced to wait

four weeks, while harmful content remains online, before they pursue a claim.

3) We agree with the LCO’s conclusion that “a provision automatically striking a plaintiff’s
cause of action for failure to meet the notice requirement is overly harsh and

”4

inflexible” but we believe that a requirement to deliver a Defamation Notice any time

before the expiration of the applicable limitation period is reasonable.

4) Importantly, and to address the LCO’s goal of encouraging early and informal
resolution of online claims, the issuance of a claim should not, on its own, prevent a
plaintiff or defendant from accessing any available resolution measures proposed.
While a claim may remove a level of informality in dealing with online defamation, it
also sends a message to online posters of low-value defamatory content that the
plaintiff takes the matter seriously. In addition, we remain dubious that malicious
publishers of harmful defamatory content will participate in good faith in an informal
resolution process or that a victim of malicious defamation will feel comfortable

engaging in such a process.

* Report, p. 106.
4 Report, p. 43.
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5) Also, we believe that sophisticated online publishers of harmful defamatory content,
(whether anonymous or not), who publish “low-value” expression, may use the
proposed four week “cooling off” period to delay removal of the posts and to persist in
publishing the harmful content. Given the focus of the Report on targeting low-value
expression and better assisting plaintiffs in having such expression removed quickly,
the new regime should not inadvertently assist defendants in continuing to publish

such harmful content.

B. In the Defamation Notice, a Plaintiff should not be required to set out the
facts on which a claim is based.

6) The report recommends the following in Recommendation 19(e):

A prescribed notice of complaint shall include a description of the allegedly
defamatory expression, the internet identifier (where applicable), the facts on
which the claim is based, the resolution requested by the complainant, the
complainant’s contact information, and a statement of good faith. The
prescribed form should be written in plain language and should guide
complainants in framing their complaint.’

7) We agree with the proposed contents of a prescribed Defamation Notice, except the
requirement that the plaintiff “shall” include in the Notice the “facts on which the claim
is based.” The LCO’s proposed new regime envisions an easy to use Defamation Notice
format that does not require the use of a lawyer, but defamation is a technical area of
law that requires specialization by practitioners. It would be unfair and perhaps a
deterrent to require an unrepresented and potentially unsophisticated plaintiff to go

about setting out the facts on which the claim is based.

8) In any event, it should suffice that a plaintiff be required only to set out the specific
words complained of and to request action based on the offending words (under the

Libel and Slander Act, RSO 1990, cL.12 (“LSA”), a notice need only set out “the matters

> Report, p. 106.
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complained of”®). The provision of “additional facts” should be optional. This would
provide a straightforward and accessible Defamation Notice for unrepresented and
unsophisticated plaintiffs. It would also facilitate the creation of an easy to complete
Defamation Notice form that could include options for the relief requested i.e.
correction, explanation, apology, retraction, compensation or other relief. In our view,
the more that a notice requires the components of a formal claim, the more
intimidating and less accessible it becomes to an unrepresented plaintiff with no legal

experience.

C. Limiting a Plaintiff to Pecuniary Loss where a Publisher’s Remedial Efforts
are Reasonable Should Not be Mandatory

9) The Report recommends the following in Recommendation 19(k):

Efforts by a publisher to resolve the complaint should be taken into account
in a subsequent defamation action in mitigation of the plaintiff’s damages.
Where the publisher’s efforts have been reasonable in all the circumstances,
the plaintiff should be limited to recovering pecuniary loss.”

10) While we agree that a publisher’s remedial actions should act to mitigate a plaintiff’s
damages and a publisher should be entitled to enter into evidence its remedial actions,
we do not recommend that the new Defamation Act require the Court to limit the
plaintiff to recovering pecuniary loss where it determines that the publisher’s efforts
have been reasonable. Any such language should be permissive and it should be left

to the Court to determine the appropriate damages, if any.

11) It is important to recognize that lasting damage to the plaintiff may often occur upon
publication of defamatory content, even if it is removed from the Internet shortly
thereafter. An online defamation has the potential to ruin a person’s reputation “at

the click of a mouse” and once it enters cyberspace, it may be republished over and

6 Libel and Slander Act, RSO 1990, c L.12, s. 5(1). [LSA]
7 Report, p. 107.
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over again.® It is possible that, notwithstanding reasonable efforts to mitigate,
substantial and devastating harm to reputation and feelings could still remain. In such

cases, the Court will be in the best position to determine the appropriate damages.

D. The Single Publication Rule Should Only Apply to Republications of an
Expression by the Same Publisher

12) The Report recommends the following in Recommendation 20:

The new Defamation Act should provide that:

a) A single cause of action for defamation exists in relation to the
publication of an expression and all republications of the expression by the
same publisher.

b) The limitation period for a defamation action begins to run on the date
that the plaintiff discovers or should reasonably have discovered the first
publication of the expression.

c) A new cause of action for defamation will run in relation to republications
of an expression where its manner of publication is materially different from
the manner of the first publication. In determining what is “materially
different”, the court should consider, among other factors, the prominence of
the expression and the extent of the republication.’

13) We agree that a single cause of action for defamation exists in relation to the
publication of an expression and all republications of the expression by the same
publisher. For clarity and because subsections 19(b) and (c) do not include it, the
specific wording of each provision of this section of the new Defamation Act should
include the following or similar words “republications of the expression by the same

publisher.” This will ensure that different publishers who republish the identical

8 See Crookes v. Newton, 2011 SCC 47 (CanLII), [2011] 3 SCR 269 at paras. 37 and 38, referring to Barrick
Gold Corp. v. Lopehandia, 2004 CanLII 12938 (ON CA) at para. 32 [Barrick Gold Corp. v. Lopehandia] and
Bryan G. Baynham, Q.C., and Daniel J. Reid, “The Modern-Day Soapbox: Defamation in the Age of the
Internet”, in Defamation Law: Materials prepared for the Continuing Legal Education seminar, Defamation
Law 2010 (2010), at p. 3.1.1.

? Report, p. 107.
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expression will not escape liability for their intentional republication of defamatory

expression.

E. A Shorter Limitation Period for Newspapers and News Broadcasters Should
Be Preserved as it Encourages a More Active and Vigorous Press

14) The Report recommends the following in Recommendation 21:

The general two-year limitation period in the Limitations Act, 2002 should
govern all defamation actions.™

15) We are concerned that the LCO’s proposal to remove the six week limitation regarding
delivery of a notice of libel'' and the three month limitation for bringing an action
against publications by newspapers and news broadcasters currently found in sections
5 and 6 of the LSA (thereby removing any distinction between news media outlets and
non-news media individuals posting online content), fails to appreciate the “vital role
of the communications media in providing a vehicle” for “productive debate”, which is

specifically recognized in s. 2(b) of the Canadian Charter of Rights and Freedoms."

16) The six week notice requirement and short limitation period developed to “permit the
rapid dissemination of the news” (which sometimes involves the inadvertent
defamation of individuals) and to encourage “a more active and vigorous press” by
requiring a plaintiff to within a set time bring the matters complained of to the
attention of a newspaper or broadcaster so as to “enable media defendants to review
their articles or broadcasts and consult their sources in a timely fashion in order to
determine their response to the plaintiff’'s complaint, issue a full and fair retraction if

713

appropriate, or prepare a defence if necessary”" and to in turn act to limit excessive

10 Report, p. 107.

1 See Report Recommendation 19: “The new Defamation Act should provide for a new notice regime for
defamation complaints in respect of all publications. Sections 5 to 8, 9 and 20 of the LSA should be repealed.”
Section 5(1) of the LSA contains the six week notice limitation for newspapers and broadcasters.

2 Grant v. Torstar Corp., 2009 SCC 61 (CanLlII), [2009] 3 SCR 640 at para. 52.

13 Raymond E Brown, Brown on Defamation (Canada, United Kingdom, Australia, New Zealand, United
States), 2™ ed., (Toronto: Thomson Reuters) at Ch 17.3(2)(b)(1)(B), (Thomson Reuters eLooseleaf Library).
[Brown on Defamation]
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damages in any claim brought forth." The notice rule and short limitation period for
actions against news media recognizes the overriding public interest “in the free
dissemination of the news.”"® While information is exchanged online at a rapid pace
outside traditional news media, given the proliferation of “fake news” (which has
arguably occurred as a result of the ease in which information may be exchanged on
the Internet) the role of traditional media in promoting “productive debate” and

“truth-seeking” remains a vital one.

17) While we agree with the LCO that a statue bar on claims for failure to issue a notice of
libel within six weeks is overly harsh, we propose that a new regime for defamation in
Ontario maintain the three month limitation period as it relates to newspapers and
broadcasters (whether the defamatory content is published online or in print,
including on any related social media accounts or other Internet vehicles operated by
them). In our proposal, a plaintiff may deliver a Defamation Notice to a newspaper or

news broadcaster any time before the three month limitation period expires.

18) We recommend that the new Defamation Act update the definition of newspaper and
broadcaster to specifically include news content that is published online, including on
any related social media accounts or other Internet vehicles operated by newspapers
and news broadcasters. The new Defamation Act should restrict the definition of

broadcaster to news broadcasters.

19) In the Report, the LCO expressed concern about the lack of awareness of a separate
limitation period for newspapers and broadcasters. We recommend that the new
Defamation Act should, as a condition for a newspaper or news broadcaster relying on
the short limitation period, require newspapers and news broadcasters to post
information about the three month limitation period on the print masthead of a

newspaper and on the contact page of any newspaper or news broadcast websites.

' Ibid.
' Ibid.
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Additionally, a prescribed Defamation Notice and Response form could also include a

reference to the shorter limitation period for newspapers and news broadcasters.

F. The Proposed Takedown Regime Requires Modification

Overview of Recommendations

20) The following are our recommendations in relation to the proposed takedown regime:

a)

b)

c)

d)

e)

First, we recommend that the new Defamation Act provide that any publisher who
objects to a takedown request contained in a Defamation Notice must provide an

email address for service of a claim and takedown motion materials.

Second, we recommend that a plaintiff must issue a claim, which requests the

specific interlocutory relief, before bringing a takedown motion.

Third, if a publisher opposes a takedown motion, then we recommend that they
should be obligated to disclose their true identify in their response materials and
stand behind their expression. If there is a public interest in allowing the publisher
to maintain their anonymity, then the onus should be on the publisher to seek an

order protecting their anonymity.

Fourth, we do not recommend a takedown process that forces a plaintiff to bring a
series of expensive Norwich motions to unveil an anonymous publisher of harmful

defamatory content.

Last, in our view, the LCO’s proposed takedown motion test is unnecessarily
complicated and may result in high legal costs to all parties. We propose a modified
takedown motion test that is more straightforward, offers a reasonable balance
between freedom of expression and protection of reputation, and reflects the typical

burden placed on both plaintiffs and defendants in defamation proceedings.
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21) In our view, our approach will help to address “the torrent of offensive content that is

216

publicly and permanently available online”® and ensure that a takedown regime is

effective and accessible.

a. A Publisher Who Objects to a Takedown Request Must Provide an Email
Address for Service of Court Materials

22) We do not agree with the LCO that anonymous publishers should have their identities
shielded in the new takedown process. A publisher who responds to a Defamation
Notice must be required to provide their contact information for service of court
materials where that publisher objects to a takedown request. At this early stage, a
publisher does not need to reveal their true identity. Where a publisher fails to provide
an email address for service in response to a Defamation Notice, then a takedown

should automatically occur.

23) To facilitate the bringing of a claim or a takedown motion, electronic service of a claim
and takedown motion materials should be permitted at the email address provided by
the publisher in the Response to Defamation Notice. If the publisher objects to a
takedown request, then a plaintiff can pursue informal resolution of the matter, bring
a takedown motion on an urgent basis, or proceed with the litigation (whether that be

before the Court or before a specialized defamation tribunal, as recommended below).

b. A Plaintiff Must Issue a Claim Before Bringing a Takedown Motion

a) A plaintiff must issue a claim before bringing a takedown motion. As the takedown
order is tantamount to a mandatory injunction order and an injunction is “a remedy

ancillary to a cause of action,”"’

any takedown motion should require the issuance
of a notice of claim or a statement of claim and include an interlocutory and
permanent takedown order as part of the prayer for relief. We do not view the

issuance of a claim (which can be done online) as an onerous pre-requisite for a

16 Report, p. 4.
7 R. v. Canadian Broadcasting Corp., 2018 SCC 5 at para. 24. [R. v. CBC]
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plaintiff. Nor do we think that the issuance of a claim will cause any substantial
delay in obtaining a takedown order, if warranted. In our view, a claim signals the
seriousness of the matter to publishers of harmful, defamatory content, and provides
the publisher with an opportunity to consider the claim’s merits, a possible

resolution of the matter, and a comprehensive response to the takedown motion.

c. The Publisher is Required to Disclose Their True Identify in Response to a
Takedown Motion

24) The LCO envisions that a plaintiff will be forced to bring one or more Norwich motions
to uncover the identify of an anonymous publisher. We think this approach is unfair
and inaccessible to most plaintiffs and it unnecessarily favours anonymous online

speech over a plaintiff’s reputational interests.

25) We recommend that any publisher who opposes a takedown motion must disclose
their true identify in their takedown motion response materials. Any publisher who
has compelling reasons to remain anonymous, e.g. risk to personal safety or fear of
retribution, may apply to the Court through an agent for an anonymity order. In our
view, it is appropriate under these circumstances to put the onus on the party seeking
anonymity to bring a motion to remain anonymous, rather than place the burden on

the plaintiff to seek what could otherwise be a series of expensive Norwich orders.

26) If a publisher fails to respond to the plaintiff’s motion materials, then the takedown

order should prima facie be granted.

d. A Plaintiff Should not be Forced to Bring a Series of Norwich Orders to
Unveil an Anonymous Publisher of Harmful Defamatory Content

a) It is a reality of the Internet Age that anonymous publishers often post harmful

defamatory content and then mask their identities and location through the use of

||| WINKLER LAW
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fake accounts, public computers, and/or Virtual Private Networks (“VPN’s”).'® In
such cases, no amount of Norwich orders will lead the plaintiff to the publisher’s
identify and the plaintiff will be out of pocket thousands of dollars. A new

defamation regime must address this reality.

27) Once anonymous publishers of harmful online content learn the workings of the new
takedown process, then, based on the findings of the Report, we believe that it is
inevitable that those publishers will also learn to object to takedown notices in an
effort to prolong the time in which harmful defamatory content remains online. The
requirement to provide a valid email address for service and to disclose the publisher’s
identify in response to a takedown motion appropriately balances protection of

reputation and the publisher’s right to privacy and freedom of expression.

28) Admittedly, there is legitimate concern that some “high value” anonymous speech will
be removed from the Internet as a result of a new takedown regime. Certain
anonymous publishers may not want to object to a Defamation Notice or to provide an
email address for service or self-identify in takedown motion proceedings. It is
important to recognize, however, that anonymous expression under the LCO’s
proposed takedown process will continue to be published online for a minimum of two
days (the proposed period required for a response to a Defamation Notice) and up to
almost 2 years (the proposed limitation period for bringing an action) and that
expression may be disseminated over and over again online. In other words, an

anonymous online publisher’s freedom of expression will not be seriously impaired in

18 A publisher may use a VPN with shared IP addresses to post the content and remain private on the

Internet. Not only may a VPN company be offshore but if shared IP addresses are used, it is virtually

impossible to ascertain which VPN user published the defamatory content. A plaintiff will have spent
thousands of dollars in “unveiling” motions to no avail.
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most cases. As was recognized by the Court of Appeal in Barrick Gold Corp. v.

Lopehandia:"

Once a message enters cyberspace, millions of people worldwide can gain
access to it. Even if the message is posted in a discussion forum
frequented by only a handful of people, any one of them can republish the
message by printing it or, as is more likely, by forwarding it instantly to a
different discussion forum. And if the message is sufficiently provocative,
it may be republished again and again.

29) As such, we see no compelling reason to permit publishers to hide behind a cloak of
online anonymity in an effort to keep harmful defamatory content online. Any
publisher who wishes to oppose a takedown motion and continue to publish
defamatory content must be prepared to stand behind their expression or satisfy a

court that there is a public interest in maintaining their anonymity.

e. The LCQO’s Proposed Takedown Motion Test is Unnecessarily Complicated
and May Result in High Legal Costs to All Parties

30) The Report recommends the following in Recommendation 22(a):

The new Defamation Act should provide that, on motion by a plaintiff, the
court in a defamation action may issue an interlocutory takedown or de-
indexing order against any person having control over a publication requiring
its removal or otherwise restricting its accessibility pending judgment in the
action, where:

i) There is strong prima facie evidence (1) that defamation has occurred and
(2) there are no valid defences; and

ii) the harm likely to be or have been suffered by the plaintiff as a result of
the publication is sufficiently serious that the public interest in taking down
the publication outweighs the public interest in the defendant’s right to free
expression.

'Y Barrick Gold Corp. v. Lopehandia at para. 32, citing Lyrissa Barnett Lidsky, "Silencing John Doe:
Defamation and Discourse in Cyberspace" (2000), 49 Duke L.J. 855, at pp. 862-65.
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b) In granting an interlocutory takedown order, the court should target only
the specific language the court determines to meet the test above.

c) In the event of an interlocutory takedown motion without notice to an
affected party, if the court determines that an order is justified, it should issue
the order on a temporary basis, require notice to all affected parties, and
consider the test afresh on the motion to continue the order.

d) Provision should be made for costs consequences for the plaintiff where the
court dismisses an interlocutory takedown motion.

The Potential for High Takedown Motion Costs

31) We agree in principle that an interlocutory takedown motion should be available to
plaintiffs who seek to remove harmful “low value” expression from the Internet quickly
and inexpensively. However, we caution that the approach proposed in the Report,
which resembles the approach of an anti-SLAPP motion, will in practice, be
economically inaccessible to most plaintiffs and some publishers. We now have the
benefit of a number of cases which show that the costs of anti-SLAPP motions can be

significant and are not financially accessible to most plaintiffs or defendants.*

32) In our experience, the high costs of anti-SLAPP motions stems in part from the
language used in the anti-SLAPP legislation. This includes the use of the term “valid
defence,” (which the LCO adopted in its proposed takedown motion test) the
requirement of the plaintiff to show “sufficiently serious” harm despite damages being
presumed in defamation law (this requirement was also adopted by the LCO in the
balancing section of the test), and the uncertainty as to the plaintiff’s evidentiary
burden on the motion at such an early stage of the proceeding. We caution against

mirroring the elements of the anti-SLAPP test.

% See e.g. Subway v. Canadian Broadcasting Corporation, 2020 ONSC 1263: Costs to the successful moving
party (CBC) in the total amount of $678,918.38 plus HST; Joshi v. Allstate Insurance Company of Canada,
2019 ONSC 5934: Costs to the successful moving party in the all-inclusive amount of $95,173.26; Fortress
Real Developments Inc. v. Rabidoux, 2018 ONCA 686: Costs to the successful moving party in the amount of
$129,106.61 plus HST; United Soils Management Ltd. v. Barclay, 2018 ONSC 1372 (affirmed 2019 ONCA
128): Costs to the successful moving party in the amount of $126,438.55.
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A Straightforward Takedown Motion Test

33) The LCO’s proposed takedown motion test involves what may turn into a preliminary
and extensive investigation of the merits of the case (both the merits of the claim and
the “valid” defences of the publisher). While we agree with the LCO that the “rarest

and clearest of cases”*!

test for an interlocutory injunction involving defamatory
expression may not assist plaintiffs in having harmful low value speech removed from
the Internet, we do not recommend the introduction of a “strong prima facie evidence”
standard in the first part of the takedown test. It is unnecessary and may lead to
uncertainty as to what standard of evidence is required on a motion. This may lead to
a plethora of appeals in relation to the new test (much like what happened with anti-
SLAPP motions). Also, the proposed burden on the plaintiff to demonstrate that there
is no valid defence to the proceeding does not reflect the typical burden in a

defamation case where the onus is on the defendant to prove that they have one or

more defences to the action.

Part 1 of the Takedown Motion Test
34) For the initial stage of the takedown motion test, we propose a test that requires the

plaintiff to provide the Court with credible evidence that

a) the words are of and concerning the plaintiff; the words were published to a third
party; and the words tend to lower the plaintiff's reputation in the eyes of a

reasonable person, and
b) that the words complained of have caused serious harm* to the plaintiff.

35) Importantly, there should be no burden on the plaintiff on a takedown motion to

demonstrate that the publisher has no valid defences. This is more consistent with the

% See Canada (Human Rights Commission) v. Canadian Liberty Net, 1998 CanLII 818 (SCC).
2 “Serious harm” means something more than the presumed damages in a defamation case.
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law of defamation which provides that liability is presumed once the plaintiff

establishes the elements of the defamation cause of action.

36) Also, while damages are presumed in defamation law, substantial damages are not. If
the result of the takedown motion is an order removing expression before a trial on
the merits, then the plaintiff should provide credible evidence that they have suffered

serious harm as a result of the publication.

Part 2 of the Takedown Motion Test

37) If the plaintiff meets part one of the test, then, like the LCO, we propose that the
plaintiff must satisfy the judge that the public interest in removing the defamatory

publication outweighs the public interest in protecting the expression.

38) Credible evidence of “serious harm” from the initial stage of the takedown motion test
should be a factor in determining the public interest in removing the defamatory
publication. The “value” of the expression should be a factor in determining the public
interest in protecting the expression. Of critical importance, the value of the
expression should not be diminished solely as a result of controversial speech, harsh
or improvident language, rudeness, profanity or vulgarity. Depending on the context,
such speech may have a high expression value, especially where it concerns the
freedom to challenge those in power or is used ironically as a form of humour.
Especially in the Internet Age, courts should not import Victorian notions of politeness

and decorum into its consideration of expression.

39) Importantly, a plaintiff should not satisfy the second part of the takedown motion test
if the defendant provides credible evidence that one or more of its defences are likely
to succeed at trial. It would be in the public interest to protect expression in such a

case.
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Additional Procedural Matters Relating to a Takedown Motion

40) To prevent spiraling motion costs, we recommend that cross-examinations be limited

to four hours for each party and that no third party examinations should be permitted.

41) To ensure their speedy resolution and to minimize the harm to a plaintiff caused by
the harmful defamatory publication, takedown motions, like regular injunctions,

should be brought on an urgent basis and only with notice to the publisher. Because

freedom of expression is at stake and a takedown order constitutes a prior restraint,
which is tantamount to censorship, it is critical that notice be a precondition for a

takedown motion.

42) Parties should be encouraged to book no more than two hours for the motion and
motion adjournments should be granted sparingly to avoid strategic delays by the
publisher which could result in the prolonged publication of harmful content where a

takedown order would otherwise issue.

There Should Be No Presumptive Substantial or Full Indemnity Costs
Consequences for an Unsuccessful Plaintiff on a Takedown Motion

43) If the takedown motion mechanism is implemented, then it is very possible that
plaintiffs will bring takedown motions in good faith but may nonetheless lose the
motions (especially since, if contested, courts may continue to grant such motions
sparingly as a result of the consequences on freedom of expression). In such cases, it
may not be appropriate to penalize plaintiffs with an award of substantial or full
indemnity costs to the defendant. In order to keep the takedown remedy available to
all plaintiffs, including those without legal counsel, we do not recommend the
inclusion of a provision in the new Defamation Act that presumptively requires an

unsuccessful plaintiff to pay substantial or full indemnity costs to the defendant.
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G. The New Defamation Act Should Not Absolve an Intermediary Platform that
has Notice of a Defamation from Responsibility for the Publication

44) The Report recommends the following in Recommendation 35:

The new Defamation Act should provide that a defamation action may only
be brought against a publisher of the expression complained of. “Publisher”
should be defined to require an intentional act of communicating a specific
expression.”

45) We agree with the LCO that intermediary platforms, who have no notice or awareness
of defamatory content, should not be responsible for publication as the mere
facilitators of online content. This approach recognizes that platforms may not permit
pre-moderation of comments and that such pre-moderation of comments may

seriously stifle public debate.

46) In the Report, the LCO goes further and specifically recommends that its “definition of
publication would place liability for defamatory online content squarely on the
shoulders of the individual posting the content, rather than the intermediary hosting
it.”** We do not support a definition of “publication” in the new Defamation Act that
outright absolves a secondary publisher on notice from liability for a defamatory
publication. Where a plaintiff is the victim of anonymous and harmful low value
expression and where a platform has notice of the defamation but does not comply
with the LCO’s proposed takedown obligations, a plaintiff would have no recourse
against the platform and likely the original publisher. Below, we propose a middle
ground that will encourage intermediary platforms to comply with their notice

obligations and will lead to very few, if any, cases against platforms.

47) In terms of responsibility for a publication, it is our position that once a platform
receives notice of defamatory content and continues to allow its publication, then, in

knowingly continuing to publish the defamatory content on its platform, it is

% Report, p. 109
4 Report, p. 78.
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committing the intentional act of publication. This is similar to the approach to
publisher liability that was taken by the Supreme Court of South Australia when it
ruled that Google was liable for defamatory content, after it was put on notice about
it and then failed to take it down within a reasonable time.>> The Court recognized
that Google could not rely on the fact that it did not know that the defamatory passages
were false. As the Court explained “[t]he ignorant should not be allowed to wreck
reputations with impunity.”* Once Google had actual or construction knowledge of
the words complained of, Google was at risk of being liable for the defamatory content
of the words. We think this decision represents a fair approach to the issue of liability

for secondary publishers, including intermediary platforms.

48) While there may be legitimate policy concerns for relieving companies like Google
from responsibility for publication of defamatory reviews on its Google Reviews
platform, there are equally legitimate reasons that a company like Google should face
liability as a publisher on notice if they fail to remove harmful defamatory content. We
are alive to the concern that platforms may remove expression to prevent exposure to
liability and this negatively impacts freedom of expression but in our experience with
Google, in particular (the behemoth of review platforms), the impact of fake reviews,
together with Google’s hands-off approach to defamatory content, can devastate a

small business owner.

49) In our practice, many small business owners approach us who have been subject to
harmful anonymous and fake reviews on the Google Reviews platform. Google
Reviews permits and encourages anonymous content and also has a star system
whereby an anonymous reviewer can give a one star rating with no comments. Our
clients deal with fake reviewers, disgruntled former employees, disgruntled former

customers, competitors getting their employees and friends to posts bad reviews or

% Google Inc. v. Duffy, [2017] SASCFC 130. [Google Inc. v Duffy]
% Ibid. at para. 98.
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give one star ratings — all of which seriously and unfairly affects their business
reputation and bottom line. As the Report acknowledges, in the case of online reviews,
“it is very easy for a vindictive competitor to publish defamatory statements capable

of devastating the business and wiping out the owner’s livelihood.”

50) Google provides little help. Once a complaint is submitted and a review flagged, a

common response from Google is as follows:

“Google My Business hosts third-party content. It is not a creator or
mediator of that content. We encourage you to resolve any disputes
directly with the individual who posted the content.”

51) The issue is compounded by the fact that as long as a business has a website, then
Google will set up a Google Review page for that website. A business has no choice as
to whether it appears on Google, and as such it has no way of opting out of
participation in Google Reviews. Clients feel powerless and it is no comfort that their
only recourse may be to pursue an expensive court action against an anonymous fake

reviewer.

52) While Google performs a public service in respect to its platform for business reviews,
it does not do so in order to perform a civic duty. Rather, it is does so to fuel its
commercial enterprise. The Supreme Court of South Australia in Google Inc. v. Duffy,

summarized this issue succinctly:

Google had much to say as to the wonders of the internet and their search
engine and how much this technology is “in the public interest”. They had
much to say as to the highly automated and instantaneous nature of their
system and as to how unreasonable and unrealistic were the difficulties
sought to be imposed upon them concerning monitoring and restriction of
publication of defamatory material. But, they had very little to say
concerning the sublime irony of such circuitous arguments being

*” Report, p. 68.
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presented by the very entity which had chosen and introduced that very
automated system for the purposes of commercial profit.®

53) As long as Google makes money from businesses appearing on their search engine and
being subjected to Google Reviews, then the platform should, where notice of the
defamation is given, face responsibility for the ongoing publication of defamatory
content. If a new takedown regime is implemented (of the nature we recommend
above) and intermediary platforms comply with their obligations under the new
Defamation Act, then it is unlikely that resort to suing an intermediary platform will be

necessary.

54) While it is our position that a platform who has notice of a defamation and fails to
remove it should be considered a publisher, we recognize that a middle ground is
necessary. We propose the following in respect of a claim against intermediary

platforms:

a) If a claim is brought against an intermediary platform as a “publisher on notice,”
then the plaintiff's remedy as against the intermediary platform should be limited

to a permanent takedown order and/or delisting of the defamatory content.

b) It is a defence to the action for the intermediary platform to show that it complied
with the notice and takedown obligations set out in the new Defamation Act. The
defence may be defeated if the intermediary platform acted with malice in relation

to the publication of the expression on its platform.

c) Further, a plaintiff may not bring an interlocutory takedown order against an
intermediary platform “publisher on notice.” This recommendation reflects the fact

that plaintiffs may strategically target intermediary platforms who may not be

8 Google Inc. v. Duffy at para. 536.
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willing to object to the motion in an effort to get legitimate expression removed

before a trial on the merits.

55) By retaining the possibility of common law liability*® for those publishers who have
notice of the defamatory content but who knowingly persist in permitting its re-
publication (the “publisher on notice” concept), intermediary platforms will be
encouraged to adhere to the new Takedown regime, plaintiffs will not pursue claims
only to access deep-pocketed companies like Google, online public debate will not be
impeded, and technological innovation is unlikely to be affected. Additionally, the
above proposed provisions will ensure that news media who host user content may
permit online comments in response to news articles or news broadcasts without fear
that such online comments will automatically expose them to financial liability. In this

way, the free flow of information on the Internet is not impeded.

H. A Response to a Defamation Notice Should be in a Prescribed Form

56) Although the report does not advocate a prescribed Response form,* we believe that
such a form would provide a simple, straightforward option for publishers to respond
to Defamation Notices. In that regard, we recommend that the range of remedial
actions proposed by the LCO at Recommendation 19(k)* be inserted into the
prescribed Response form, i.e. the publisher could indicate to a plaintiff what, if any,
remedial actions (retraction, correction, apology, takedown, right of reply, flagging
the content) it is prepared to take in response to the Defamation Notice. The indicated
remedial actions in a response could facilitate a speedy resolution of the matter. If a
publisher makes no indication that they are prepared to take remedial action, then a

plaintiff will be in an immediate position to consider whether to pursue a claim or to

» The issue of liability for an intermediary platform who has notice of defamatory content has not been
finally determined in Canada.

%0 See Report, p. 86.

31 Report, p. 107: A publisher who receives a notice of complaint may attempt to resolve the complaint with
a range of remedial actions appropriate to the circumstances. Remedial measures may include, but are not
limited to, a retraction, correction, apology, takedown, right of reply or flagging the content.
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make further pre-claim attempts to resolve the matter. A prescribed Response form
would also assist intermediary platforms in creating an automated online notice and
response system, which would facilitate their new obligations under the new

Defamation Act.

I. If an Intermediary Platform Delivers a Defamation Notice pursuant to the
new Defamation Act, then it Should Be Under No Obligation to Give Notice of
the Takedown to the Publisher

57) The Report recommends the following in Recommendation 38(f):

Put-Back — An intermediary platform taking down content shall provide
notice of the takedown to the publisher and complainant. If a publisher
requests putback, the intermediary platform shall repost the content where
there is evidence that the publisher failed to receive the notice or
unintentionally missed the deadline and where it is technologically
reasonable to do so.

58) We do not think it is necessary for an intermediary platform taking down content to
provide additional notice to a publisher. A prescribed Defamation Notice should

specify that content will be removed if no objection to the takedown is received within

the deadline.

59) If a publisher requests a “put-back,” then we recommend that the publisher should
also be required to submit the prescribed Response form and provide a valid email

address for service of court materials.
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J. A Specialized Defamation Tribunal Should be Set Up to Dispose of Claims
under $10,000

60) The Report recommends the following in Recommendation 39:

The Ontario government should explore the potential for an online dispute
resolution (ODR) mechanism to improve access to justice in online
defamation disputes. This review should take into account the possibility that,
in the future, social media councils or other regulatory models may play a
similar role to ODR in informally resolving online defamation disputes.

25

61) We agree that parties should be encouraged to resolve their disputes and avoid

litigation altogether, but we also are mindful that “low value” online defamatory

speech often involves malicious publishers. In our view, it is not realistic to expect the

victim of online bullying and harassment to engage informally with a malicious

publisher. We believe that a robust takedown regime will be much more effective in

addressing the harm of defamatory online speech and ensuring that freedom of

expression is not seriously impeded.

62) Where a resolution cannot be achieved through the takedown regime, then we propose

that a specialized tribunal, made up of legal experts in the field of defamation law,

be

set up to resolve online defamation disputes where the plaintiff is prepared to limit its

claim to $10,000. While a tribunal would lack equitable jurisdiction to order a

takedown or other type of injunction, the enabling legislation could provide that the

findings of a tribunal may be used to obtain a permanent takedown order in court.

Also, the plaintiff could use a favourable finding by a tribunal and an order for

damages to negotiate the voluntary takedown of the defamatory content by the

publisher.

63) We recommend that the tribunal®* have the following attributes, among others:

32 The tribunal could be modeled after Ontario’s newly created Condominium Authority Tribunal, with
necessary modification.
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e)

g)

h)

j)
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A plaintiff may invoke the jurisdiction of the tribunal so long as the damages claimed

are $10,000 or less.

The process of the tribunal will be entirely in writing, including the filing and
exchange of the Complaint, Response and Reply. Any documents relied on by any

party will be filed electronically.

If a party wishes further disclosure from any other party, a request for such further

disclosure can be made in writing.
There will no examinations for discovery.
Argument will be submitted in writing.

Decisions of the tribunal will be rendered in writing, setting out reasons for the

decision.
There will be a limited right of appeal on questions of law only.

Costs may be awarded in the discretion of the tribunal not to exceed the amounts

otherwise payable under the Small Claims Court Rules.

Where the tribunal finds in favour of a plaintiff, in addition to awarding damages
not to exceed $10,000, the tribunal may make a recommendation in relation to any

form of equitable relief it deems appropriate.

A plaintiff who receives a Judgment of the tribunal in its favour may move before a
Judge of the Superior Court of Ontario for any equitable relief the Court deems

appropriate and which is not inconsistent with the findings of the tribunal.
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3. CONCLUSION

64) In this submission, we have provided our recommendations in an effort to help
modernize defamation law in Ontario. We continue to support the LCO’s important
work in pursuing legal reform that adapts to and reflects technology and innovation.
We are grateful for the opportunity to assist the Attorney General in considering,
developing, and implementing a new Defamation Act that balances freedom of

expression and the right to protect reputation in the age of the Internet.

WINKLERLAW [I25ers™™™

Eryn Pond | Howard Winkler

T (416) 519-2344

F (416) 915-6325

E epond@winklerlawllp.com
hwinkler@winklerlawllp.com

||| WINKLER LAW



