‘Important to remember’ purpose of Ontario anti-SLAPP
law is to weed out abusive proceedings: court

By lan Burns

Law360 Canada - Ontario's highest court has sided with an anti-abortion group in its conflict with
an activist who allegedly disrupted its operations, saying a legal challenge the organization brought
against her does not constitute a strategic lawsuit against public participation (SLAPP).

In 2021 Brooke Dietrich posted a series of videos on TikTok that encouraged people to sign up for
prayer vigils organized by 40 Days for Life and then not attend, as well as posting contact
information for two of 40 Days’s employees. She also made negative comments about 40 Days and
its activities in other videos.

As aresult, 40 Days said its website and prayer vigil were subsequently disrupted by false signups
and that its volunteers and employees were harassed through online communications and phone
calls. It says its ability to schedule its volunteers was disrupted, and it had to dedicate time and
money to restore the functionality of its online scheduling system.

The organization obtained an injunction against Dietrich and other unnamed defendants and
brought proceedings that sought damages for defamation, Internet harassment, fraud, breach of
contract, inducing breach of contract and civil conspiracy.

In response, Dietrich brought a motion to have the proceeding dismissed under s. 137.1 of
Ontario’s Courts of Justice Act — legislation meant to counter SLAPPs where organizations use
threats of legal action to silence political expression.

An Ontario Superior Court judge dismissed the motion and, following the weighing analysis outlined
in previous litigation, concluded that there were grounds to believe that the proceeding had
substantial merit, that the appellant had no valid defence and that the public interest in permitting
the proceeding to continue outweighed the public interest in protecting Dietrich’s expression.

And now the Ontario Court of Appeal has upheld that decision, writing that it was not persuaded
the motion judge made any reviewable error in her analysis. The court wrote that “at root,” the
expressions did not involve an effort to counter speech with speech, and instead Dietrich is alleged
to have led a campaign to prevent 40 Days from organizing and expressing its views.

“This is not the type of expression [s. 137.1] is meant to protect,” the court wrote. “These issues
should go to trial on a full record, after which the court below will decide whether 40 Days has
made out its claims against Ms. Dietrich.”

The court wrote that it was “important to remember” that the purpose of s. 137.1 is to weed out
strategic and abusive proceedings that have been initiated to silence defendants, preventing them
from speaking out on matters of public interest.
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“It aims to encourage and maintain a strong public culture of free expression. The ... steps in the
analysis are intended to put the motion judge in a position to understand and evaluate the
expression involved in the action, and determine whether the plaintiff, who has likely suffered some
damage as a result of the defendant’s actions, ought to be permitted to hold the defendant to
account for those actions,” the court wrote. “Or, whether the plaintiff is using the litigation not for a
bona fide purpose of vindicating any actual loss but in order to silence the defendant for a collateral
purpose.”

What is required when a judge undertakes the weighing analysis is not a literal weighing of harms,
the court wrote.

“Weighing and balancing are metaphors for a structured evaluation of competing interests. The
‘weighing’ is a matter of reasoning towards a conclusion about whether the litigation is being
genuinely pursued to remedy a legal wrong,” the court wrote. “In addition, although there is a clear
disparity in resources between the parties — and in some contexts that may be an indicium of an
abusive proceeding — this does not lead inevitably to the conclusion that a proceeding is abusive
or strategic litigation designed to interfere with freedom of expression. It is only one factor to
consider in the weighing mandated by s. 137.1.”

The unanimous decision was made by a three-judge panel of the court consisting of Justices
Bradley Miller, Alison Harvison Young and Lise Favreau (40 Days for Life v. Dietrich, 2024 ONCA
599).

In an email, 40 Days’s counsel Philip Horgan and Raphael Fernandes said 40 Days for Life sued to
protect itself and its volunteers against disruption, sabotage and harassment, and their action was
“never a SLAPP”

“The court noted the important context that 40 Days for Life was targeted by the defendant and her
accomplices for engaging in Charter-protected expressive activities,” the email said. “Pro-life
groups have these rights as much as anyone else.”

The two lawyers also pointed to the court’s warning that judges on anti-SLAPP motions shouldn’t be
applying their own moral judgments at the weighing stage.

“The defendants’ expression isn’t more or less important because it’s pro-choice rather than pro-
life,” the email said. “Rather, the anti-SLAPP ‘weighing’ asks whether a defendant’s expression is a
genuine contribution to public debate and the search for truth. Because the defendants here were
trying to silence 40 Days rather than express their own views, they weren’t contributing to the
discourse, and the motion judge was correct to find that these expressions were low-value.”

A broader implication of the decision is the court’s confirmation that online attacks orchestrated
through social media can be remedied through civil litigation, the two lawyers said.



“That is the nature of 40 Days’s claims, and the Court of Appeal upheld the motion judge’s finding
that the claims had substantial merit,” the email said. “This is important in our digital age to all sorts
of businesses, organizations, and individuals who may attract controversy.”

Howard Winkler of Winkler Law called the proceedings “a classic anti-SLAPP situation.”

Howard Winkler, Winkler Law

“Two competing sides to an issue of extreme public interest: access to abortion. As between the
two parties the defendant — an individual — appears to be the one with lesser financial means,”
said Winkler, who was not involved in the case.

“This decision demonstrates, as other decisions have, that in order to successfully resista s. 137.1
motion, it is imperative for a plaintiff to lead evidence that there are grounds to believe the
defendant was motivated by malice — a finding which will be entitled to deference — and evidence
that allows the judge to conclude that there exists, or is likely to exist, serious harm arising from the
expression — once again a finding which will be entitled to deference.”

The case represents a cautionary tale for individuals pursuing public interest speech, said Winkler,
as well as a warning not to exceed good faith speech that recognizes the right of the other side to
express its competing views.

“The motion judge found that the defendant’s expressions did not involve an effort to counter
speech with speech. Instead, the defendant was alleged to have led a campaign to prevent the
plaintiff from organizing and expressing its views,” he said. “It is also encouraging to see the court
declining to consider the matter afresh, sending a message that appeals of discretionary findings



will be difficult to succeed on.”
Counsel for Dietrich did not respond to a request for comment.
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