Ontario anti-SLAPP law has strayed too far away from its original
intention, lawyer says

By lan Burns

Law360 Canada (June 24, 2024, 12:13 PM EDT) -- Ontario’s top court has overturned a
decision that dismissed a man’s defamation case as a strategic lawsuit against public
participation, or SLAPP, but a legal expert is saying the ruling once again demonstrates the
failings of the province’s current anti-SLAPP legislation.

The appellant, Marcel Marcellin, was a police officer with the London Police Service (LPS)
who married university professor Julie Young in 1994. The couple separated in 2009, with
Young making allegations of physical, mental and emotional abuse by Marcellin, receiving
support from ANOVA — which operates a shelter in London — and the London Abused
Women’s Centre.

Marcellin launched a lawsuit in 2020 for damages to his reputation and other injuries,
saying he was repeatedly defamed by Young and employees of the shelters. In mid-2021
the respondents moved to dismiss the case against them on the basis of s. 137.1 of the
Courts of Justice Act, which is commonly known as the anti-SLAPP provision. ASLAPP is a
lawsuit that unduly limits expression on matters of public interest and is largely designed
to burden someone with the high costs of legal defence until they abandon their claim.

Justice Spencer Nicholson of the Ontario Superior Court sided with the respondents on the
anti-SLAPP arguments, but Marcellin appealed that ruling (Marcellin v. LPS et al., 2022
ONSC 5886). He argued the motion judge erred in concluding that he would have a difficult
time establishing more than nominal damages and that any harm was caused by the
defamatory statements of the respondents. He also asserts that the motion judge erred in
his identification of the public interest by failing to focus on the content, manner and
motive behind the particular expressions, and as a result in his weighing of the competing
interests.

On the other side of the coin, the respondents argued Justice Nicholson’s s. 137.1(4)(b)
analysis was careful and thoughtful, and that it was open to him to conclude based on the
evidentiary record that there was little evidence of demonstrable harm. They asserted that,
having identified the correct test and considered the appropriate factors, the decision was
the motion judge’s call to make and is entitled to deference on appeal.

But now Justice Katherine van Rensburg, writing for a unanimous Ontario Court of Appeal,
has dismissed the anti-SLAPP motion and allowed the defamation action to proceed in its
entirety. She noted there was no serious challenge to the motion judge’s ruling that the
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issue related to a matter of public interest, but ruled the lower court erred in considering
the respondents’ defences to the defamation claims and in his weighing of the
respondents’ expressions against Marcellin’s interest in proceeding with the action
(Marcellin v. London (Police Services Board), 2024 ONCA 468).

Justice van Rensburg wrote that Marcellin has established a “likelihood of harm caused by
the respondents’ actions that is of a sufficient magnitude to justify the continuation of his
action” and, as such, his interest in pursuing it was significant.

“[But] on the other side of the weighing exercise is the public interest in protecting the
respondents’ expressions,” she wrote. “In considering the value of the expressions under
s. 137.4(b), the motion judge concluded that the public has a ‘very strong interest in
protecting the victims of intimate partner violence’, which includes promoting expression
and debate on the topic of sexual and domestic violence and abuse and not discouraging
victims from reporting such violence and abuse.”

But Justice van Rensburg noted the lower court judge did not distinguish between the
actual impugned expressions — the expressions identified as containing a defamatory
sting — and the general subject matter of public interest — the protection of victims of
intimate partner violence by promoting expression and debate on sexual and intimate
partner violence.

“He did not, as the Supreme Court has directed ... inform his weighing exercise by
grounding the degree of protection to be afforded to the respondents’ expressions in the
nature of the expressions themselves,” she wrote. “Instead, the motion judge weighed the
value of discussion and debate on the associated subject matter of domestic violence.”

Justice van Rensburg noted the lower court focused on the public interest in protecting
reports of abuse by victims of domestic violence rather than the protection to be afforded
to the respondents’ expressions themselves.

“In so doing, he overstated the object of protection and detached the weighing exercise
from the impugned expressions. This was an error,” she wrote.

Justice van Rensburg wrote that in her view the “nature and quality of the impugned
expressions, the manner in which the expressions occurred, and the evidence about the
respondents’ motivations lower the public interest in protecting their expressions.”

“Although the respondents’ occupations involved advocacy for victims of domestic abuse
to promote social change, their focus in making the expressions was on alleged abuse by
one person: they asserted that Mr. Marcellin had physically abused Dr. Young and was



continuing his abuse through family court proceedings,” he said. “While the impugned
expressions ‘relate to’ an issue of public interest — the protection of victims of domestic
abuse — the context in which they were made and the respondents’ motivations reduce
their value as expressions in the public interest.”

Justice van Rensburg wrote the motion judge’s weighing of the interests was informed by
his errors in assessing Marcellin’s harm because of the impugned expressions and in his
failure to consider the value of the particular expressions, their content and the
motivations of the respondents.

“He ought to have attributed more weight to the evidence that Mr. Marcellin had suffered
harm and would likely continue to suffer harm as a result of the impugned expressions,
and weighed such harm against what | have concluded is the reduced public interest in the
respondents’ expressions, taking into consideration their motivations and the context in
which such expressions were made,” she wrote.

Justice van Rensburg also wrote she disagreed with the lower court’s conclusion “without
evidence” that allowing the action to proceed could have a chilling effect on victims of
abuse.

“There is no evidence of the respondents or anyone else having been inhibited by the
action from free expression about domestic abuse or victims’ rights. The targets of the
action are expressions that are specifically defamatory of Mr. Marcellin, and there is no
identifiable public interest in permitting those expressions to continue,” she wrote.
“Allowing the action to proceed would not in my view deter others from speaking out about
domestic abuse and violence.”

Justice van Rensburg was joined by Justices C. William Hourigan and Lise Favreau in her
ruling.

Shawn Stewart of McDonald Simon LLP, who represented Marcellin, said his office was
thrilled with the decision.

“The original decision portrayed Marcel as the aggressor, and really failed to capture the
ongoing malice of the Motion Defendants,” he said.

Anti-SLAPP has strayed too far away from its original intention as laid out in the Hansard
debates of the Ontario legislature, Stewart said.

“Where it’s meant to stop corporations from starting litigation against individuals who
speak out against them, in this matter the legislation was silencing a man trying to reclaim



his life and reputation from parties who campaigned to ruin him,” he said. “Our hope is this
decision slows down the [s. 137] motions that are flooding the court, and that individuals
who have been defamed get their day in court, and don't end up as collateral in what’s
become far too overarching legislation.”

Howard Winkler, Winkler Law

Howard Winkler of Winkler Law classified the Marcellin action as “yet another case which
demonstrates the failings of the current anti-SLAPP legislation.”

“In this case, the legislation required an evidentiary record by all parties on issues of truth,
malice and harm. The cost to the defendants in pursuing those issues was almost
$260,000, which as a result of the appeal decision they will have to fund,” said Winkler,
who was not involved in the case. “How many defendants will bring anti-SLAPP motions
knowing that they face such significant financial exposure in the event the motion fails?
Add to this a risk that the court might order a defendant to indemnify the plaintiff for its
costs.”

The decision constitutes a significant barrier to the achievement of the intent of the
legislation, which is to provide a summary and inexpensive screening of actions, said
Winkler.

“The takeaway from this appeal decision is that if a plaintiff can lead evidence that what
was said was false, such that a determination of truth cannot be made without a trial, that
the statements were motivated by malice and that sufficiently serious harm was caused by



the expression (the second and third issues being somewhat subjective and therefore hard
to disprove at a preliminary stage), an anti-SLAPP motion can be successfully defended,”
he said. “All of which leads to the conclusion that defendants and their counsel must think
hard before bringing an anti-SLAPP motion. Itis not a free — or cheap — kick at the can.”

Counsel for Young declined to comment for this article.

If you have any information, story ideas or news tips for Law360 Canada, please contact
lan Burns at lan.Burns@lexisnexis.ca or call 905-415-5906.
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