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‘Just use the language’ of SCC decisions when
looking at anti-SLAPP cases: Ontario Court of Appeal

By Ian Burns

Law360 Canada (March 12, 2025, 3:22 PM EDT) -- Ontario’s top court has declined to dismiss a
proposed class action surrounding the 2022 Freedom Convoy protests in Ottawa, despite arguments
that it was a strategic lawsuit against public participation (SLAPP).

The class action — not yet certified — is seeking nearly $300 million in damages for public and
private nuisance allegedly caused by the convoy, which saw life disrupted in the capital by protesting
truckers parking their rigs on public streets, blowing their air and train horns and idling their engines.

Several defendants sought to have it dismissed under s. 137.1 of Ontario’s Courts of Justice Act
(CJA), which is meant to protect against SLAPPs — lawsuits meant to chill commentary on public
issues. But the motion was dismissed by a lower court judge and the Ontario Court of Appeal has
now unanimously upheld that ruling.

The CJA states that a judge shall not dismiss a proceeding that “arises from an expression made by
the [plaintiff] that relates to a matter of public interest” if the responding party satisfies three
conditions — that the proceeding has substantial merit, the moving party has no valid defence in the
proceeding and the public interest in permitting the proceeding to continue outweighs the public
interest in protecting the expression made.

And Justice David Brown ruled there was no reason to overturn the lower court’s findings that the
action satisfied the “substantial merit” and “no valid defence” aspects of the test. On the third aspect
of the test — the weighing exercise which has been described as the “core” of the CJA analysis —
Justice Brown found that the lower court judge had understood the political motivation and goals of
the convoy protest, while also understanding the harm the residents and businesses in the Ottawa
protest zone argued they had suffered.

“[And] I would go further to state that I agree with the motion judge’s conclusion that it is in the
public interest for the questions of the competing interests raised by this proceeding to be
determined by the courts,” he wrote. “"Section 137.1 [of the CJA] applies to public interest expressive
conduct in a large variety of circumstances, including political protest in public places such as
occurred in the present case.”

Justice Brown wrote the weighing exercise, when applied to legal proceedings that involve political
expression in public places, is “in a sense” a “practical manifestation of the larger question about our
political interaction as Canadians” — namely, how do we live together in a community.

"I think the motion judge’s reasons capture the essence of that question, as expressed in the
weighing exercise that lies at the heart of the statutory provision,” he wrote. “As well, I agree with
him that is in the public interest for the questions regarding the competing interests raised in this
proceeding be determined by the courts. Accordingly, I see no basis for appellate intervention in the
weighing exercise he performed under s.137.1(4)(b) [of the CJA].”

But Justice Brown also noted the motion judge tried to use language that would assist lay readers in
understanding “the rather convoluted analysis” that a judge is required to perform and, as a result,
incorrectly paraphrased the Supreme Court’s previous interpretation of the “no valid defence”
provision (1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22; Bent v. Platnick,
2020 SCC 23).



“While attempting to make judicial reasons more accessible to the lay reader is a laudable goal, when
it comes to describing the elements [of the test] I think the best principle for any motion judge to
follow is quite simple: just use the language of the Supreme Court’s decisions,” he wrote.
“Paraphrasing risks complicating an already too awkward statutory provision.”

Justice Brown was joined by Justices Peter Lauwers and Steve Coroza in his ruling (Li v. Barber, 2025
ONCA 169).

Paul Champ of Champ & Associates, who is counsel to the plaintiffs in the class action, said he was
pleased the court accepted his clients’ arguments.

Paul Champ, Champ & Associates

“Our clients welcome this decision and are looking forward to a certification motion as soon as
possible,” he said. “The jurisprudence on anti-SLAPP motions is fairly well established, and the Court
of Appeal was able to apply it to this procedurally complex action.”

Champ said the defendants in the case advanced many technical arguments attacking the sufficiency
of the evidence put forward by his clients, but the court confirmed that an anti-SLAPP motion is not
the same as a motion for summary judgment and it will necessarily be based on a limited record.

“This is particularly important in a proposed class action. An anti-SLAPP provision is not the
appropriate mechanism to test aspects of a case that are better considered through a certification
motion,” he said. “"This motion was also unusual because it was being heard after numerous other
motions in the same case had been determined by the Court regarding the strength of the legal
claims. As the court observed, the defendants tried to use the anti-SLAPP motion for purposes “for
which it is not designed or appropriate.”

Champ said the people of Ottawa have always understood that their neighbourhood will be the site of
protests — but he added the convoy protests crossed a line, both in their duration and the amount of
disruption from the honking and idling trucks.

“Part of the convoy strategy was to make life unbearable for downtown residents to coerce
governments to surrender to their demands,” he said. “That kind of conduct is not part of our
traditions and the constitutionally protected freedom to protest.”

Howard Winkler of Toronto’s Winkler Law noted the court “politely” described the language and
structure of the current anti-SLAPP legislation as suffering from a “certain awkwardness.”



“This is an understatement given a review of the reasons for decision of all levels of court since the
legislation’s adoption,” said Winkler, who is not involved in the case. "The decision, like many others,
reinforces that the weighing of the competing interests of freedom of expression and harm caused by
it is at the heart of the legislation.”

Winkler also said the court was “quite generous” to the motion judge in accepting his incorrect
paraphrasing of the merits test applicable to defences, and in doing so provided useful guidance to
motion judges in the future on just using the language of the Supreme Court’s decisions.

“Again, the court was generous to the motion judge in respect of the weighing exercise by stating 'l
agree with him that it is in the public interest for the questions regarding the competing interests
raised in this proceeding be determined’ by the courts,” he said. “"With all due respect, that is not the
test. However, in my view, the decision could have simply rested on the proper application of the
weighing of interests exercise.”

Winkler said “it appears to me” the plaintiffs demonstrated sufficiently serious harm as a result of the
expression — the horn blowing — to outweigh the public interest in protecting the defendants’
expression.

“As I have advocated repeatedly, the legislation would be greatly assisted by limiting its scope to this
single test,” he said.

Counsel for the defendants did not respond to a request for comment.
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