Be careful when bringing anti-SLAPP motions to ensure comments are in public interest,
lawyer says

By lan Burns - Listen to article

Law360 Canada (February 13, 2025, 3:24 PM EST) -- An Ontario woman has lost in the province’s
highest court after attempting to get a libel and slander case against her dismissed, with the court
saying comments she made against her former lawyer were private and thus not subject to a law
aimed at reducing strategic lawsuits against public participation, or SLAPPs.

The appellant in the case, Joanne Vaughan, is being sued by her former lawyer Shawn Hamilton
over comments she made about him online. She brought a motion to have the action dismissed
under s. 137.1 of the Courts of Justice Act, Ontario’s legislation to counter SLAPPs, where powerful
organizations and individuals use threats of legal action to silence people’s expression. She also
sought an order dismissing the claim on the basis that it was statute barred by the Libel and Slander
Act, or LSA.

On the anti-SLAPP motion, the motion judge found that Vaughan failed on the first step of the anti-
SLAPP test, which required her to establish that her comments related to a matter of public
interest. On the limitations issue, the lower court judge ruled the LSA imposes two limitation
periods — one requiring notice be given within six weeks of discovery if the comments were made
in a newspaper or in a broadcast, and the second requiring an action to be commenced within
three months for comments in a newspaper or a broadcast. The lower court rejected Vaughan’s
argument her comments constituted a “broadcast” and ruled the action was not statute barred by
the LSA.

Vaughan challenged these findings, but the Ontario Court of Appeal has now dismissed her action.
It rejected Vaughan’s argument that the motion judge failed to give the concept of “public interest”
a broad and liberal interpretation.

“The motion judge properly conducted a contextual inquiry that focused on what the impugned
communication was about, as she was required to do,” the court wrote in Hamilton v. Vaughan,
2025 ONCA 98. “It is clear that the specific communication complained of related to the
appellant’s personal legal issues, which was a private dispute. There was no public aspect to that
communication.”

The court, which consisted of a three-judge panel of Justices C. William Hourigan, Darla Wilson and
Lene Madsen, also ruled there was no merit to Vaughan’s arguments that the motion judge had
been wrong in finding the action was not statute-barred, or otherwise prohibited, by the LSA.

“The motion judge correctly found that the comments were not a broadcast. The appellant had the
onus to establish that the platform utilized constituted a broadcast, and she failed to lead evidence
to support that position,” the court wrote. “Finally, the appellant submits that the motion judge
erred in her costs award. We see no basis to grant leave to appeal or interfere with the costs
awarded. This court has made clear that tactical anti-SLAPP motions should be discouraged
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through costs awards.”

Christopher Salazar of Stewart Esten LLP in Barrie, who represented Hamilton, said he and his
client were pleased with the ruling.

“We expected the Court of Appeal to correctly identify that the motion judge did conduct a
contextual inquiry on the subject matter of the impugned communication and uphold the finding
that the defendant had not engage in communication regarding a matter of public interest but,
rather, was communicating about a private dispute,” he said.

The message from the court in terms of anti-SLAPP motions is twofold, said Salazar.

“Firstly, defendants should be very careful to assess impugned communications before bringing an
anti-SLAPP motion to ensure that the expression is in relation to a matter of public interest, and not
simply to a matter about which the public is merely curious,” he said. “Secondly, as seen in other
Ontario Court of Appeal rulings decisions, tactical anti-SLAPP motions are strongly discouraged,
and the Court of Appeal will not lightly interfere with costs awards against defendants,
notwithstanding [anti-SLAPP legislation].”

Howard Winkler, Winkler Law

Howard Winkler of Toronto’s Winkler Law said the principle applied by the Court of Appealin the
case is “exactly correct” — public interest will not arise in relation to comments about a purely
private issue or dispute.

“The lesson for those who wish to post comments about others is to ensure that the platform has a



public interest purpose — reviews of lawyers to assist others in choosing counsel, and to ensure
that the words published have a public interest context attached to them,” said Winkler, who was
not involved in the case. “Unfortunately, most individuals when posting prima facie defamatory
content will not be sufficiently sophisticated to shield their comments from liability. But in most
cases it can be done.”

The bottom line is post negative comments at your peril, said Winkler.
“Know that real harm can be done, and real consequences may follow,” he said.
Law360 Canada was unable to get in contact with Joanne Vaughan, who was self-represented.

If you have any information, story ideas or news tips for Law360 Canada, please contact lan Burns
at lan.Burns@lexisnexis.ca or call 905-415-5906.
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