Case yet another example of need to change Ontario anti-SLAPP law, legal observer says
By lan Burns - Listen to article

Law360 Canada (October 10, 2024, 2:50 PM EDT) -- Ontario’s top court has overturned a ruling that
dismissed a defamation action under the province’s legislation protecting people from strategic
lawsuits against public participation (SLAPPs), and a legal observer is saying the decision is yet
another example of the need to bring in a new anti-SLAPP law in order to provide more clarity for the
courts.

The appellant in the case, Susan Hamer, operates cat rescue service Roo Roo Cat Rescue in
Hamilton, Ont., and started a defamation action against several individuals for negative posts on a
Facebook group that alleged that cats were being mistreated by Roo Roo and Hamer, who was said
to have mental health issues.

But Susan Namedof and Nicole Algar, who were administrators of the Facebook group, brought a
motion under the anti-SLAPP provisions in s. 137.1 of the Courts of Justice Act to have the lawsuit
against them dismissed. A SLAPP is designed to silence people by burdening them with a legal case
until they abandon their criticism.

A lower court judge dismissed the action against all defendants — not just Namedof and Algar —
and ordered costs payable by Hamer and Roo Roo of $40,000 (Hamer v. Doe, 2023 ONSC 4837).

The appellants challenged this finding, saying the motion judge misapplied the criteria under the
Courts of Justice Act and treated the motion as one for summary judgment.

And Justice Lois Roberts, who authored the Court of Appeal’s unanimous ruling, agreed the lower
court judge lost sight of the fact that a s. 137.1 motion is intended as only a preliminary screening
mechanism requiring the court to consider the “delicate equilibrium” between two fundamental
values in a democratic society — freedom of expression and the protection of reputation.

“The motion judge effectively focused on the protection of free speech to the exclusion of the
protection of one’s reputation through a legitimate action,” she wrote. “Rather than analyzing, as
the motion judge was required to do, how close the impugned statements were to core Charter
values, she focused instead on the engagement of the respondents in animal welfare volunteer
work and their participation in online activities related to animal welfare and rescue.”

When the provisions of the Courts of Justice Act are correctly applied, Justice Roberts wrote she
was persuaded that Hamer and Roo Roo’s action is not the kind of proceeding that comes within
the legislature’s contemplation of one deserving to be summarily dismissed at an early stage.

“There are grounds to believe [the action] has substantial merit and the respondents have no valid
defence to the appellants’ action,” she wrote. “The appellants have met their burden to provide
evidence of harm beyond bare assertions ... the potential damage to their professional reputations
in the cat rescue community of Hamilton appears considerable [and] the quality of the expression,
when looked at in its entirety, is low.”
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Justice Roberts wrote the discussion on Facebook, which appeared to have started as an
expression of concern about animal welfare, became an “unnecessary personal attack” against
Hamer and Roo Roo.

“As aresult, | am of the view that the appellants have met their burden to establish that the public
interest in allowing their action to proceed outweighs the public interest in the respondents’
expression,” she wrote.

As aresult of her findings, Justice Roberts allowed the appeal. She was joined by Justices Benjamin
Zarnett and Lise Favreau in the ruling (Hamer v. Jane Doe, 2024 ONCA 721).

Adrienne Zaya of Book Erskine LLP, who represented Hamer and Roo Roo, said she was very
pleased with the result.

“The defamatory statements in issue in this legal proceeding have caused significant harm to both
the rescue and Ms. Hamer, and we are pleased to see that our clients’ action can continue to a
fulsome hearing of its merits,” she said.

Zaya said the ruling provides welcome guidance on the proper application of section 137.1 of the
anti-SLAPP legislation.

“Significantly, the court injected back into the s. 137.1 analysis a fair weighing of the public interest
in permitting a proceeding to continue as against the public interest in protecting expression — a
balance which was intended by the Ontario Legislature when enacting the legislation in 2015 but
appears to have been lost,” she said.




Howard Winkler, Winkler Law

Howard Winkler of Winkler Law said the lesson of the decision — which he noted was consistent
with other anti-SLAPP rulings — is that when a person engages in public interest expression itis
crucial to avoid gratuitous personal attacks.

“More importantly, this decision represents yet again the urgent need to scrap this legislation and
replace it with something more suitable. Motion judges, who are also trial judges are experts in the
assessment of evidence and are not fools when it comes to the interpretation of the law,” said
Winkler, who was not involved in the case. “Yet, according to the Court of Appeal, once again a
motion judge has failed in their application of the legislation.”

Winkler said by his count there have been approximately 55 substantive decisions of the Ontario
Court of Appeal related to this legislation — which was introduced only in 2015 — and in about
nearly a third of those cases, the appeals were allowed.

“Given that deference is being afforded discretionary decisions of the motion judge, this is
remarkable. Itis time to concede that the fault lies not with the motion judges but, rather, with the
legislation, which is well-intentioned but poorly executed,” he said. “As long as this legislation
exists, we will continue to see a flood of motions and appeals, all of which frustrate the intent of the
legislation. Defendants might be better served bringing motions for summary judgment where
appropriate and otherwise ignoring this legislation.”

Counsel for the respondents in the case did not provide comment by press time.
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