Hearing on anti-SLAPP motion not a minitrial on merits of a claim: Ontario Court of Appeal
By lan Burns - Listen to article

Ontario’s top court has once again weighed in on the province’s oft-litigated law aimed at
preventing strategic lawsuits against public participation (SLAPPs), allowing a suit from a retired
schoolteacher against a school board chair she claims defamed her to continue.

The incident that set off the case dates back to January 2022, when Carolyn Burjoski gave a
presentation in which she raised concerns about certain books available in Waterloo Region
District School Board (WRDSB) libraries involving discussions of gender identity and expression.

Shortly after Burjoski started her remarks, board chair Scott Piatkowski stopped her, saying her
comments may run afoul of the Ontario Human Rights Code — a decision supported by a majority
of the board. Piatkowski subsequently gave a series of media interviews saying Burjoski’s
comments were “transphobic” and “questioning the right to exist of trans people.”

This led to Burjoski suing Piatkowski and the board for defamation and intentional inflection of
mental suffering, who then brought a motion to dismiss the proceeding under s. 137.1 of the Courts
of Justice Act — legislation meant to counter SLAPPs, where organizations use threats of legal
action to silence political expression.

An Ontario Superior Court judge dismissed the mental suffering claim but allowed the defamation
claim to proceed because Piatowski and the board had shown that there were grounds to believe
that the claim had substantial merit and that they had no valid defence to the claim. Further, the
motion judge ruled that Burjoski had satisfied him that the public interest in permitting the
proceeding to continue outweighed the public interest in protecting the appellants’ expression.

Piatkowski and the school board did not dispute the finding that Burjoski’s claim had substantial
merit, except for a finding the court had jurisdiction over the claim. In addition, they argued the
motion judge had erred by not finding they had one or more valid defences to the claim, and by
finding that the harm likely to be or having been suffered by Piatowski is sufficiently serious that the
public interest in allowing her defamation proceeding to continue outweighs the public interest in
protecting their expression.

But Ontario Court of Appeal Justices Patrick Monahan and Renee Pomerance have now ruled
against the board. While acknowledging the “extreme vulnerability and disadvantage of transgender
persons,” they dismissed the appeal of the judge’s order permitting Burjoski’s defamation case to
proceed.

“A motion brought under s. 137.1 is not a minitrial on the merits of a plaintiff’'s claim. Rather, itis a
screening mechanism designed to enable the courts to weed out abusive legal proceedings quickly
and at a low cost without compromising the existing protections against harm to a person’s
reputation from false and damaging statements,” the two justices wrote. “It is intended to shut
down plaintiffs who file abusive claims that have the effect of silencing opposing views, rather than
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to vindicate an apparently legitimate claim.”

Burjoski was not preventing the board from expressing views or enforcing policies aimed at
addressing the disadvantage experienced by transgender persons in bringing her claim, Justices
Monahan and Pomerance wrote.

“Rather [she] seeks redress for serious harm to her reputation that she alleges she has suffered as
a result of comments made by the Board and the Board Chair, comments which she claims are
untrue,” the two justices wrote. “Our mandate on this appeal is not to make a final determination as
to whether the statements by the Board and the Board Chair were true or untrue, and whether the
statements actually caused the harm which the respondent says she suffered as a result. Our role
is much more limited. We merely assess whether there is sufficient merit to the respondent’s claim
such that it should be permitted to continue to a hearing on the merits.”

But the Court of Appeal did agree the motion judge erred in one aspect of his legal analysis —
namely, the factors to be considered in the “weighing exercise” required by the law. Under s.
137.1(4)(b) of the Courts of Justice Act, a judge must weigh the public interest in permitting a
proceeding to continue against the public interest in protecting a defendant’s expression.

But Justices Monahan and Pomerance noted the motion judge considered only one side of the
equation, the reputational harm caused to Burjoski by Piatkowski’s speech, along with his rights
under s. 2(b) of the Charter.

The Court of Appeal noted the motion judge focused on the decision to shut down Burjoski’s
presentation during the weighing exercise — something that raised two difficulties. One was the
motion judge’s criticism of the board’s decision to shut down the presentation, which the Court of
Appeal was called into question called into question by a subsequent Divisional Court decision
upholding the validity of the board’s decision.

“Second, and more importantly, the shutdown of the presentation was not the factor to be weighed
against the alleged harm to the respondent,” the court wrote. “It was, rather, the Board Chair’s
speech in the aftermath of the meeting, including the public statements made during media
interviews, that had to be weighed in the balance. The motion judge focused on the Board’s
curtailment of the respondent’s speech but failed to consider the public interest attaching to the
speech of the Board and the Board Chair’s speech — the speech that was the very subject matter
of the litigation.”

However, this was not fatal to Burjoski’s case, and in the end, Justices Monahan and Pomerance
ruled the harm experienced by Burjoski outweighed the public interest in Piatkowski’s speech.

“This is not a case in which the action is abusive, strategic or otherwise subject to the anti-SLAPP
regime,” the two judges wrote. “This is not a proceeding whose purpose or effect engages the key
rationale underlying s. 137.1.”



Justices Monahan and Pomerance were joined by Justice Benjamin Zarnett in their finding (Burjoski
v. Waterloo Region District School Board, 2024 ONCA 811).

Howard Winkler, Winkler Law

Howard Winkler of Winkler Law noted by the court’s own count the ruling was the 16th time it had
considered Ontario’s anti-SLAPP legislation since 2020 when the Supreme Court weighed in on it
(Bent v. Platnick, 2020 SCC 23).

“And while the appeal was dismissed, it is yet another decision where the Court of Appeal found
that the motion Judge got the application of the legislation wrong — in this case, in relation to the
weighing exercise,” said Winkler, who was not involved in the case. “Up until now, navigating the
multitude of Court of Appeal reasons for decision could be the subject of a complex Masters of Law
thesis, including the need to attempt to reconcile a number of inconsistent statements.”

Winkler said the court has “delivered a gift” to motion judges and counselin its ruling — a summary
of key governing principles.

“While | doubt that these guidelines will save this legislation, they may help in allowing counsel to
better predict the outcome of any proposed anti-SLAPP motion,” he said.

Counsel for Burjoski did not provide comment by press time. Counsel for Piatkowski and the
Waterloo Region District School Board did not respond to a request for comment.

If you have any information, story ideas or news tips for Law360 Canada, please contact lan Burns
at lan.Burns@lexisnexis.ca or call 905-415-5906.
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