No unwritten exemption for media access to records in youth criminal justice law: Ontario
court

By lan Burns - Listen to article

Law360 Canada (October 24, 2024, 4:40 PM EDT) -- Ontario’s top court has ruled against a group of
media companies and reporters who were seeking access to youth court records in a high-profile
murder case from 2022.

The group, which included the CBC, CTV News, The Globe and Mail and Toronto Star, were trying to
get access to records relating to proceedings against eight young people accused in the 2022
swarming death of Ken Lee, who was stabbed outside a Toronto homeless shelter. The media were
seeking information that included the young persons’ ages, as well as the bail terms for one of the
accused.

The Youth Criminal Justice Act (YCJA) sets out the procedures for criminal proceedings against
young people between the ages of 12 and 18. While youth court hearings are open to the public, the
YCJA limits access to records and information with respect to criminal proceedings against young
persons.

A youth court judge granted the media groups’ application but limited their access to certain
records, which she ordered should be redacted before they were released. She also ordered that
the records be maintained in conditions of strict confidentiality and that they should not be
reproduced, disclosed or published in any way that contravened the YCJA publication ban — a
decision later upheld by the Ontario Superior Court, which also dismissed the media’s attempts to
bring a constitutional challenge of the YCJA.

The media organizations appealed, pointing to the open court principle and the Dagenais-Mentuck
test, as outlined in a series of Supreme Court cases (Dagenais v. Canadian Broadcasting
Corporation, [1994] 3 S.C.R. 835; R. v. Mentuck, 2001 SCC 76, and Sherman Estate v. Donovan,
2021 SCC 25) and says a publication ban should only be ordered when it is necessary to prevent a
risk to the administration of justice. They argued they were presumptively entitled to full, un-
redacted access to the records, without the need to bring an application on notice. And even
though the YCJA does not recognize the media as a category of persons enjoying a presumptive
right of access, the appellants took the position that it should be read so that special procedural
and substantive rules apply to them.

But the Ontario Court of Appeal has now dismissed those arguments, with Justice Sally Gomery
ruling the Dagenais-Mentuck test “does not supersede or supplant the valid statutory exception to
the open court principle in the YCJA.” She also held there is no unwritten exemption to the YCJA
criteria, either procedurally or substantively, for media companies or representatives.

“With respect to the constitutional application, the [Superior Court] judge’s decision not to hear the
appellants’ Charter challenge was a reasonable exercise of his discretion,” Justice Gomery wrote.
“As he noted, the Youth Court has unique insight into proceedings under the YCJA and access to the
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entire record of proceedings, making it appropriate to bring a constitutional challenge before that
court.”

As aresult of her findings, Justice Gomery dismissed the appeal. She was joined by Justices Gary
Trotter and Lise Favreau in her ruling (R. v. Canadian Broadcasting Corporation, 2024 ONCA 765).

Ryder Gilliland, DMG Advocates LLP

Ryder Gilliland of DMG Advocates LLP, who represented the media organizations in the case, said
he feels the court’s interpretation of the YCJA provisions is inconsistent with the freedom of
expression protections under s. 2(b) of the Charter.

“It will continue to be very difficult for reporters to cover youth court proceedings because of the
obstacles that the YCJA poses on members of the media gaining access to youth court records,” he
said. “This is to the detriment of the open court principle, and by extension, the public’s right to
follow and understand what is happening in our courts. It is disappointing and troubling,
particularly at a time when youth crimes are at an all-time high.”

Howard Winkler of Winkler Law said the court’s decision and analysis were “methodical and
persuasive.”

“The courts throughout appear to have carefully balanced the competing interests of protecting the
rights of young persons engaged with the criminal law process on the one hand and the open court
principle and special status of the media on the other,” said Winkler, who was not involved in the
case. “Importantly, the Court of Appeal found that the media had been granted access to those
records which had been shown were important to their ability to report on the proceedings. As



such, it appears that the policy underlying the open court principle was not in this case
compromised.”

If you have any information, story ideas or news tips for Law360 Canada, please contact lan Burns
at lan.Burns@lexisnexis.ca or call 905-415-5906.
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