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Ontario anti-SLAPP law ‘in desperate need of a
makeover’: Court of Appeal judge

By Ian Burns

Law360 Canada (March 13, 2025, 1:44 PM EDT) -- An Ontario Court of Appeal judge has criticized
laws brought in by the province to protect against so-called strategic lawsuits against public
participation, or SLAPPs, calling them poorly drafted, confusing and in need of significant revamp.

The admonition comes as part of a defamation case launched by Benchwood Builders, Inc., and its
co-owner Michael Slaven, for comments made on social media by homeowners Cynthia Prescott and
David Green over renovations on their house in Niagara-on-the-Lake, Ont. In response, Prescott and
Green brought a motion for an order dismissing the action as a SLAPP under s. 137.1 of the Courts of
Justice Act (CJA). A SLAPP is a lawsuit that is launched to chill commentary on issues of public
interest.

Under the CJA, a judge is not allowed to dismiss a proceeding that “arises from an expression made
by the [plaintiff] that relates to a matter of public interest” if the responding party satisfies three
conditions — that the proceeding has substantial merit, the moving party has no valid defence in the
proceeding and the public interest in permitting the proceeding to continue outweighs the public
interest in protecting the expression made.

The motion judge granted the anti-SLAPP motion and dismissed Benchwood’s defamation action, but
the Ontario Court of Appeal has now overturned that ruling. Justice Peter Lauwers ruled the action
was not a matter of public interest under the CJA, and the motion judge did not assess the validity of
Prescott and Green’s defence properly while carrying out the task of weighing harm against the public
interest only perfunctorily.

But Justice Lauwers also took a deep dive into s. 137.1 of the CJA, calling it “poorly drafted and
confusing.” He noted it has led to a lot of litigation, which he felt was ironic since the law’s purpose is
to “discourage the use of litigation as a means of unduly limiting expression on matters of public
interest and to promote public participation in debates on such matters.”

“The Byzantine operation of the section has been criticized. The language of s. 137.1 is obtuse and
difficult to follow,” he wrote. “In short, s. 137.1 is in desperate need of a makeover, if not repeal and
replacement.”

But Justice Lauwers wrote the “no valid defence” aspect of the three-part test has been given too
much weight.

“It is better seen as no more than an obvious off-ramp for those cases in which there are clearly
grounds to believe that a valid defence to the entire defamation action exists; in such cases, the
defamed party has failed to meet the onus under s. 137.1 and the underlying defamation proceeding
should be dismissed,” he wrote. “[But] such open and shut cases will be rare.”

The “preferable approach” to take to anti-SLAPP motions in defamation cases — where it is not
immediately clear there is no valid defence — is to move “smartly” to the weighing exercise, Justice
Lauwers wrote.

“After all, it is intended to be the ‘fundamental crux’ of the court’s analysis,” he wrote.

The dispute between the homeowners and builder was one in which the “straight logic” of a private



dispute should apply, Justice Lauwers ruled.

“Section 137.1 does not apply. There is no reason to stop the Benchwood defamation action from
proceeding,” he wrote. "The tension between reputation and free speech that is endemic to anti-
SLAPP motions resolves by giving priority to reputation in this case.”

Justice Lauwers was joined by Justices David Brown and Steve Coroza in his ruling (Benchwood
Builders, Inc. v. Prescott, 2025 ONCA 171).

Adrienne Zaya of Book Erskine LLP, who represented Benchwood and Slaven, said the ruling provides
much-needed guidance to courts in applying the “confusing” anti-SLAPP legislation “in an effort to
assist courts and litigants in realizing the original vision that gave rise to s. 137.1 of the CJA.”

“It also serves as a warning that posting online reviews or comments about a business does not
mean that those publications are automatically expressions that relate to a matter of public interest,”
she said. “In many cases, these types of publications are matters of a private dispute and will not
engage the anti-SLAPP legislation.”

Zaya noted the definition of “public interest” has been left to the courts to develop, and in some
instances, they have interpreted the term in a way that was not consistent with the CJA.

“The court’s decision encourages the lower courts to take a more nuanced approach to their analysis
[under the CJA]. This guidance is particularly important in the age of social media and online
reviews,” she said. "Where, as in this case, the expression relates to a private dispute, litigants
should be cognizant that the expression can seldom be a matter of public interest.”

Howard Winkler of Toronto’s Winkler Law said, “Just like in Hans Christian Andersen’s fairy tale The
Emperor’'s New Clothes,” Justice Lauwers has finally declared the implicit theme running through the
reasons in many anti-SLAPP decisions — that s. 137.1 of the CJA is poorly drafted and confusing.

Howard Winkler, Winkler Law

"I agree with Justice Lauwers when he later says that the ‘no valid defence’ aspect of the legislation
has been given too much weight in the operation of the legislation,” said Winkler, who was not
involved in the case. “This is perhaps the part of the legislation most in need of amendment or
repeal. This test has caused an enormous waste of legal and judicial resources, frustrating the well-
intentioned purposes of the legislation.”

And Winkler said he agreed with the court when it said judges should move to the weighing exercise



when it is not immediately clear there is no valid defence.

“One can only hope that removing the merits-based tests from the legislation and focusing the
legislation on the weighing exercise will be a high priority for the new mandate given to our provincial
government,” he said. “To do so would be in the interests of litigants and the conservation of scarce
judicial resources.”

As for the case itself, Winkler said the court reinforces a narrow interpretation of when expression is
in the public interest.

“However, in my view, the court does not give enough weight to the fact that the dispute was
precipitated by the plaintiff's attempt to publicly leverage the work done to the defendant’s home to
generate business,” he said. "It was in response to this that the defendants posted their comments.
This did not as a result, in my view, relate to a purely private dispute, but rather arguably an attempt
to protect the public.”

Sheldon Inkol of Blaney McMurtry LLP, who represented the homeowners, said his clients were
“understandably disappointed” by the court’s decision but it was “important to stress” that the merits
of the case have yet to be decided.

If you have any information, story ideas or news tips for Law360 Canada, please contact Ian Burns at
Ian.Burns@lexisnexis.ca or call 905-415-5906.
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