Ontario court upholds dismissal of lawyer’s
defamation case under provincial anti-SLAPP law

By lan Burns

Law360 Canada -- A well-known Toronto lawyer has been dealt a blow in a defamation
case he filed against former clients, with Ontario’s top court upholding an earlier dismissal
of the action under the province’s law against so-called strategic lawsuits against public
participation (SLAPPs).

Lawyer Rocco Galati’s lawsuit concerned online comments made by representatives of a
group that had launched a potential class action against British Columbia’s COVID-19
restrictions, which were critical of him and similar legal challenges he had brought
forward. A second respondent in the case was a woman who had submitted a complaint to
the Law Society of Ontario (LSO) against Galati over alleged lack of transparency
concerning donations she had made for the defence of his COVID-19 cases.

Galati argued the statements had caused him harm, and were liable to him on several
fronts, including defamation, intentional infliction of mental suffering and harassment. But
Galati’s case was subsequently dismissed by an Ontario Superior Court judge under the
anti-SLAPP provisions in s. 137.1 of the Courts of Justice Act. ASLAPP is a lawsuit that is
launched to chill commentary on issues of public interest.

The judge held that the respondents’ expressions related to a matter in the public interest,
and that Galati had failed to establish that there were grounds to believe that his
proceeding had substantial merit, the respondents had no valid defence, and the public
interest in permitting the action to continue outweighed the public interest in protecting
the respondents’ expression.

And that ruling has now been upheld by the Ontario Court of Appeal, with Justice Benjamin
Zarnett writing the public had a genuine interest in receiving information about a lawyer
acting in litigation that challenged the government’s response to the pandemic.

“The respondents’ expressions related to the quality of legal representation and the use of
donated funds,” he wrote. “Members of the public who donated money had a genuine
interest in those matters.”

Justice Zarnett noted the motion judge was not satisfied Galati had suffered any serious
harm because of the expressions.
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“On the other hand, he found there was a strong public interest in protecting (i)
expressions about a lawyer retained to litigate an action challenging pandemic

restrictions, and (ii) the right of members of the public to make complaints to quasi-judicial
bodies like the LSO without the fear of reprisal by litigation,” he wrote.

As aresult of his findings, Justice Zarnett upheld both the anti-SLAPP determinations and a
decision by the lower court to award costs of approximately $132,000. He was joined by
Justices Alison Harvison Young and Lise Favreau in his ruling (Galativ. Toews, 2025 ONCA
568).

Howard Winkler, Winkler Law

Howard Winkler of Toronto’s Winkler Law said the result of the appeal was “most
predictable.”

“Regrettably for Mr. Galati, this decision represents another in a growing list of defeats for
his clients, or him personally where he is a party,” he said.

But Winkler, who was not involved in the case, called it interesting from a costs
perspective. He said the court “wisely” declined to apply the $50,000 limit on cost awards
suggested by the Ontario Court of Appealin a previous case (Park Lawn Corporation v.
Kahu Capital Partners Ltd., 2023 ONCA 129).

“Given the deficiencies in the [anti-SLAPP] legislation, of which there is much judicial



comment, it will be rare that an anti-SLAPP motion can be prepared and argued with fees
of only $50,000,” said Winkler. “To limit fees on such motions is specifically contrary to the
provisions of the legislation and the underlying intent of deterring actions related to
expressions in the public interest, by awarding full indemnity costs to successful
defendants.”

The decision is also yet another example of the proliferation of appeals of the anti-SLAPP
decisions of motion judges to which substantial deference is to be given, said Winkler.

“Perhaps the Court of Appeal in future will honour the intent of the legislation and begin
awarding costs on a full indemnity basis to try and curb the tendency to appeal,” he said.
“By way of example, the legal fees incurred by the respondents on this appeal must have
been a large multiple of the $10,000 awarded, leaving the defendants with a large
unfunded legal expense.”

Lawyer Paul Slansky, who represented Galati, called the decision a “continuation of a
trend to require significant proof of damages in anti-SLAPP motions and to deny claims of
defamation and related claims based on presumed damages.”

Counsel for the respondents did not respond to a request for comment.
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