Ontario court ruling complicates anti-SLAPP
defence, lawyer says

By Ian Burns - Listen to article

Law360 Canada (January 28, 2026, 1:11 PM EST) -- A lawyer is saying a recent decision by
Ontario’s top court may have made things more difficult for plaintiffs resisting anti-SLAPP
motions in the future.

A SLAPP — or strategic lawsuit against public participation — is a lawsuit that unduly limits
expression on matters of public interest and is largely designed to burden someone with high
legal costs until they abandon their claim. Under Ontario’s Courts of Justice Act (CJA), judges
must weigh the public interest in permitting a proceeding to continue against the public interest
of protecting a defendant’s expression when considering anti-SLAPP motions.

The Ontario Court of Appeal’s newest ruling on such motions comes as part of a dispute between
a woman named Robin Yates and her former employer, Robin St. Martin, owner of security and
investigations company Iron Horse Corp. After a conflict over a business transaction, St. Martin
began sending Yates emails alleging she stole from him and calling her — according to court
records — ““a scam artist, a bully and a monster.” Yates also alleges she received numerous
sexually explicit texts and email messages from unknown sources and said St. Martin was

responsible, something he denies.
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As part of a court case against Yates, St. Martin relied on a promissory note supposedly signed
by her — a document he was later found to have forged. St. Martin was eventually charged with
criminal harassment, two counts of forgery and obstruction of justice. In January 2020, he
pleaded guilty to uttering a forged document, with the other three counts withdrawn.

A subsequent CBC article on the case referenced Yates’s disappointment and frustration that the
charges had been dropped by the Crown and that St. Martin had received a conditional discharge.
The situation came to a head in March 2022, when Yates sued St. Martin and Iron Horse for
harassment, fraud and violations of the provincial human rights code, seeking $2 million in
damages.

St. Martin and Iron Horse subsequently brought a $2.5-million counterclaim for defamation, as
well as a lawsuit against Yates and her father in a separate action claiming more than $2 million
in damages for defamation and malicious prosecution.

Yates then brought an anti-SLAPP motion to the Ontario Superior Court, with the motion judge
dismissing the defamation and malicious prosecution claim but refusing to dismiss the
counterclaim — a finding that Yates challenged.

Justice Sarah Pepall, writing for a unanimous Ontario Court of Appeal, has now sided with Yates
and ruled the lower court judge was wrong in not dismissing the counterclaim. She ruled that,
once the reasoning in a previous Supreme Court ruling on anti-SLAPP motions (Hansman v.
Neufeld, 2023 SCC 14) is considered, the lower court’s findings could not be sustained.

“It follows from Hansman that the motion judge’s reliance on the respondents’ interest in
seeking redress absent evidence of harm and causation of harm and on the overlap between the
claim and the counterclaim was misplaced,” Justice Pepall wrote.

Standing alone — and absent evidence of likely harm and causation — the overlap could not
sustain a refusal to dismiss the counterclaim, Justice Pepall wrote.

“Indeed, the motion judge’s findings, including her determination that the counterclaim had the
hallmarks of a SLAPP and that the respondents had a history of using litigation and threats of
litigation for strategic purposes, all pointed to a dismissal of the counterclaim,” she wrote.

Justice Pepall noted that discouraging that kind of litigation is expressly contemplated by the
CJA, and the mere presence of a counterclaim does not alter that analysis.

“The motion judge found that there was no causal link between the respondents’ likely harm and
the appellant’s expression; the hallmarks of a SLAPP were present in the counterclaim; and there
was a strong public interest in protecting the kind of expressions made by the appellant,” she
wrote. “Considered together, these findings compel the dismissal of the counterclaim.”

As a result of her findings, Justice Pepall allowed the appeal on the weighing exercise findings.
She was joined by Justices Janet Simmons and Paul Rouleau in her judgment, released Jan. 23
(Yates v. Iron Horse Corporation, 2026 ONCA 38).
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Howard Winkler of Toronto’s Winkler Law said that by allowing the appeal and dismissing St.
Martin’s counterclaim, the court “may have made things more difficult for plaintiffs in the future
resisting an anti-SLAPP motion.”

“From the appeal decision, we can take the following in terms of what a plaintiff must show to
succeed in the weighing exercise — presumed general damages are not enough and bare
assertions of harm are not enough,” said Winkler, who was not involved in the case. “There must
be evidence of harm or evidence to allow a motion judge to draw an inference of the likelihood
of harm, and there must be evidence to allow a motion judge to find a causal link between the
expression complained of and the alleged harm.”

Absent likely harm and causation, the court’s ruling means the weighing exercise will not benefit
the plaintiff, said Winkler.

“On the issue of harm, the court fails to recognize that in defamation cases general damages are
awarded to recognize that harm and causation may be difficult to prove. It also ignores the
Supreme Court’s finding [in Bent v. Platnick, 2020 SCC 23] that general damages are presumed
in defamation actions, and this alone is sufficient to constitute harm,” he said. “However, the
magnitude of the harm will be important in assessing whether the harm is sufficiently serious
that the public interest in permitting the proceeding to continue outweighs the public interest in
protecting the expression.”

Counsel for Robin St. Martin and Iron Horse Corp. did not respond to a request for comment.
Robin Yates was self-represented in the matter.

If you have any information, story ideas or news tips for Law360 Canada, please contact lan
Burns at lan.Burns@lexisnexis.ca or call 905-415-5906.
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